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COLLISION AT SEA. 
Saunders et als y. Schooner Hanover, 

In the District Court of the United States for the Eastern 
District of Virginia. . 

The general rale in cases of collision is that the vessel proceeding in the 
cause for indemnification must, in order to obtain a decree in her favor, 
shew by preponderating evidence, that the other vessel was guilty of 
negligence or of some misconduct. 

The onus of proof does not lie on the vessel proceeded against, except wh^n 
». prima facie case of negligence is made out on the other side. 

In the United States, it is the law that steamers meeting a sailing vessel 
whether close hauled or with the wind free, the latter has the right to 
keep her course, and it is the duty of the steamer to adopt such precau- 
tions as will avoid her. 

In England the rule is that if the sailing vessel has the wind free and 
meets a steamer, each must put the helm aport. With this exception, the 
rule in the United States and England is the same. 

The rule is clear that when two vessels are clearing each other, and there 
will bo any hazard of striking, without a change of course, and one of 
them is close hauled and the other has the wipd fair, it istba duty of the 
latter to give way, or avoid or get out of the way of the former. 

General principles in cases where from the courses of vessels, there is dan- 
ger of collision. 

The opinion in this case contains a statement of all the mate- 
rial facts necessary to a proper understanding of the case, and 
the principles decided. 

Chandler and Sharp for libellants. 

Macfarland, Crump and Crenshaw for respondents. 

Judge Hallyburton. 

This action was brought by the owners of the schooner Venus 
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to recover compensation for losses occasioned as is alleged in the 
libel, by the fault of the Hanover in runnbg down the former 
vessel. 

The collision -which gave rise to this suit, and in consequence 
of which it is said the Venus and her cargo were totally lost, 
occurred oflF the Coast of New Jersey, on the night of the 4th 
May 1855, at about half-past 9 o'clock. 

It is admitted by all parties that the direction of the wind and 
the courses on which the two vessels were steering are correctly 
represented on the chart Vhich was handed to the court by coun- 
sel — that is to say the wind was from N. N. West ; the Hano- 
ver Mtus steering S. W. and by S. with her starboard tacks on 
board, and the Venus N. E. and J E. on the larboard tack. 

The Venus was close hauled and the Hanover had the wind 
fair, and under these circumstances the general rule of naviga- 
tion required that the latter vessel should give way or get out of 
the way of the former ; but it is averred in defence of the Han- 
over that the night was so dark as to make it impossible to see 
the Venus further than about one or two ship's lengths, and 
that everything was done by her after the Venus was seen which 
was proper and could be done to prevent mischief, but that the 
latter vessel was so negligently or unskilfully navigated, that she 
was thrown across the bows of the Hanover, which vessel then 
went stem on into the starboard side of the Venus and caused 
the damage of which complaint is now made, without any negli- 
gence or fault of the damaging vessel whatever. 

Before we look into the testimony on these points, let us con- 
sider for a moment the law of evidence by which we are to be 
directed. 

The rule that in suits of this kind the vessel proceeding in 
the cause for indemnification must, in order to obtain a decree 
in her favor, shew by preponderating evidence that the other 
vessel was giiilty of negligence or of some misconduct, is very 
often referred to in the reported cases. 

In the Lego 3rd Haggard's Adm'y Rep. 357, Sir Christopher 
Robinson says, "this is a case of collision in which a vessel, the 
Express, has been lost in consequence of that accident, and the 
law will support a claim for indemnification on the part of the 
owners of that vessel, provided it can be shewn that the loss was 
owing to the fault of the vessel charged as the wrong doer :" 
and again in the same case, " the law required that there should 
be preponderating evidence to fix the loss on the party cljarged 
before the court can adjudge him to make compensation," and in 
tne Bolina 3d Notes of Cases 208, it vas said by Dr. Lushing- 
ton that "with regard to inevitable accident the onus lies on those 
who brijig a complaint against a vessel and who seek to be in- 
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demnified. On them is the oniis of proving that blame does at- 
tach upon the vessel proceeded against; the oniLS of proving 
inevitable accident does not necessarily attach to that vessel ; it 
is only when you shew a prima facie case of negligence and want 
of due seamanship.'' All this is no doubt true, but in the appli- 
cation of the rule as above laid down difficulties may arise which 
are not well settled by authority. It is not always easy to say 
when Sh prima facie case is made out so as to shift the onus from 
one party to the other. When a vessel for instance, as in the 
present case, shows that she was sailing close hauled upon a wind, 
and was run down by another vessel having the wind in her fa- 
vor and sailing free, does it devolve upon the latter, if iSbe as- 
serts that she was excusable on account of the darkness of the 
night, to plead and prove by testimony the fact upon which she 
thus relies for her exculpation ? or is the other party obliged in 
order to make out k prima facie case of negligence to state in 
the first instance and offer evidence to show that there was light 
enough to have seen, if a good and sufficient lookout had been 
kept on board the damaging vessel. 

There are not above three or four cases to be found, I believe, 
in the books of reports in which anything is distinctly said in 
relation to what ought to be the rule of evidence in this respect, 
and those few seem not to be in harmony with each other. 

The Court of Admiralty in Ireknd appears to have thought 
in the case of The Londonderry, to be found in the Supplement 
to 4 Notes of Cases, page 31, that the party complaining in a 
suit for collision, was in every instance bound to allege ana prove 
in order to make out even 3, prima facie cslsb of negligence that 
there was light enough for the vessel charged as the wrongdoer 
to have seen the injured vessel if she had kept a good lookout. 
The Londonderry, a large steamer, ran down in tne night the 
Dodalburn Castle, a s^all schooner, which in consequence of 
the state of the wind and tide was nearly incapable of altering 
her position, and Doctor-Starke in delivering the Opinion of the 
court, distinctly states, and more than once, that the owners of 
the sailing vessel must pro^e by testimony, in order to establish 
even a prima facie case, and as a part of that case, that' al- 
though it was night there was light enough for the steamer to 
have seen if she had not been negligent, and that unless proof 
of this fact should be offered in the first instance sufficient to 
satisfy the court in the absence of all proof to the contrary, the 
steamer would not be put upon her defence, or at least would not 
have to adduce any evidence. 

From what is said by Sir John Ni^hoU in the case of the Celt 
in 3rd Haggards, R. 322, he appears to have been of the s^^me opin- 
ion. His words are these, ''here is one vessel close hi filed and 
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beating to the windward, and the other with the wind free and 
all sail set, and if it had been open day light it would have been 
prima facie the duty of the Celt to have kept clear of the An- 
thony, and of the Anthony to have kept on her course." I infer 
however, from what is said by Doctor. Lushington in the case of 
The Columbine 2, W. Robinson 28, and of The Harriet in 1 W. 
Bobinson 183, and from the modes of pleading adopted in the 
case of The Juliet, 6 Notes of Cases 633, and in other cases that 
a different view of the law was taken by that learned Judge. 
According to the principle of these decisions, as I understand 
them, the party charged with being in fault, if he means ta offer 
an excuse for not complying with the general rule, must plead 
such excuse and sustain his plea by testimony, whether that ex- 
cuse be th^ violence of the wind or any other cause rendering 
the vessel charged unmanageable, or the intense darkness of the 
night, making it impossible to have seen' the injured vessel, and 
this I take to be the true principle. 

The Victoria, 3 W. Robinson 50, The Batavia, 2 W. Bobinson, 
407, and The Scioto, Davies 859, seem directly in point to shew 
that where vessels at anchor are run do • n by other vessels un- 
der sail, the burthen of proof is on the latter ta shew that they 
were unable to see, or that from the via major or some other 
cause over which the mooring vessel had no control, the accident 
could not be prevented, and if this be so there is'uo apparent 
reason why the principle should not be extended to vessels close 
hauled or in any other situations where it is the duty of the other 
vessels under the general rules of navigation to avoid them. 

Therefore if the Hanover alleges in her defence that the besl 
measures were adopted after she saw the Venus that coiild have 
been taken to avoid an accident, and that she did not take other 
and more effectual steps at an earlier period because the Venus 
was not seen and could not have been seen in consequence of 
the darkness of the night, she must prove it. 

Let us now review the testimony in order to get at the facts 
of the case. It is not pretended that any effort was made by 
the Hanover to avoid coming into contact with the other vessel 
until they were near eaCh other, and there was danger of colli- 
sion even with prudent management on both sides ; but it is al- 
leged in defence that the night was very dark, so dark that the 
Venus could not have been seen by a careful and vigilant look- 
out until the Hanover was close upon her, or any sooner than 
she was, and that even then there would have been no collision 
if the Venus had not luffed and crossed the bows of the Hano- 
ver. It is further averred that the latter vessel had a good and 
sufficient lookout. It is admitted that the Venus had no light. 
Six witilesses were examined for the defence, five of them ex- 
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press the opinion that a vessel could not in consequence of the 
darkness of the night have been seen more than her length or 
about that distance, and one thinks that the lost vessel could not 
have been seen more than 100 yards though a taller vessel might 
have been seen farther off. 

On the other hand the witnesses, in support of the claim for 
damages, four in number, all express the opinion that a vessel 
without a light, would have been visible at the distance of a mile. 
Supposing then the witnesses to be unimpeached on both sides, 
and equally credible, and that each one is expressing merely his 
opinion, the numerical preponderance on the side of the Hano- 
ver would perhaps, in weighing the testimony, be sufficient to 
turn the scale in her favor. But there are several circumstances 
which induce me to put more confidence in the testiniony of the 
defence than in that in support of the libel. All men are ex- 
tremely liable to be biased in their opinions by their interest, and 
their inclinations, and perhaps there is no question in relation to 
which an interested or prejudiced witness would be more likely to 
have an opinion coloured by his wishes, than in a question of dis- 
tance between two vessels at night, because of the difficulty of 
forming anraccurate judgment, particularly under such circum- 
sta:ices of alarm and excitement as attended the accident of 
which we are speaking. Now all the witnesses for the Venus, 
••^thout exception, were persons belonging to that vessel. They 
were the master, the 1st and 2d mates, and ja mariner ; while 
among those on the other side are two who may be supposed to 
be more free from bias than any other witnesses, Williams who 
was a passenger on board the Venus, and Hazlewood. This is 
a consideration which should certainly have influence and to 
which much weight is usually attached by Courts of Admiralty. 
In the next place some circumstances are stated by some of the 
witnesses for the Hanover which if we suppose them to be true, 
and there is nothing to render them doubtful, would justify us in 
relying with much confidence on their opinions. Curtis states in 
his deposition that he could not see some trunks which had been 
thrown on the deck of that vessel and, fell over them, and that 
several vessels were near running into her and the Venus after 
the collision, when the lights of the Hanover had been broken 
or taken down, and Hazlewood confirms this statement eo far as 
it relates to the danger of being run down by other vessels. If 
this be so, it proves beyond a doubt, that whatever may have 
been the distance at which vessels might have been seen, they 
could not have been seen far enough without a light to preveht 
danger of collision, unless we are to presume that all vessels ap- 
proaching them so nearly were unskilfully or negligently navi- 
gated. 
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On the other hand, there are statements in some of the depo- 
sitions for the Venus which shew a carelessness or inaccuracy of 
memory which must very considerably detract from their weight. 
Winter, who was on the lookout, says that vessels might have 
been seen a mile without lights, and yet he states that when he 
first saw the Hanover with lights, she was only about a mile off, 
and he could not tell whether she was coming or going. He 
was looking out for vessels at the time, and therefore we must 
suppose saw. the Hanover as soon as she was visible. But what 
is more material is his statement that the Hanover was approach- 
ing the Venus on the lee bow. This would be a very important 
fact if it were established, and might shew thart the Hanover was 
to blame for not putting her helm hard up instead of hard down, 
and that she was attempting to cross the bows of the Venus in- 
stead of passing under her stern, which would have been the 
case if the Hanover had been approaching to leeward instead of 
to the windward of the course the Venus was steering, but it is 
admitted that the direction of the wind and the course of the 
two vessels are accurately represented on the chart which was 
given by counsel, and the testimony in the case proves, I think, 
that they are so ; and then it seems to me impossible to believe 
that the Hanover could have been seen at any time steering for 
the lee bow of the Venus. She could only have been seen on 
the lee bow after the collision. The deposition of the master of 
the Venus also states that the lookout said there was a sail on 
the lee bow, that he, the master, looked and saw the vessel, and 
then he proceeds to state what occurred without any intimation 
that the Hanover was not approaching in that direction ; but 
leaving the impression that she was so. It is observable, too, 
tha| neither the master or mate alludes to the luffing of the Ve- 
nus just a few minutes before the collision, and which it will 
hereafter be shewn, must have taken place. Both the master 
and the mate say an order was given^to luff, but the mate says 
he gave the order when the Hanover was about half a mile off, 
and the master says an order waa given by him a few minutes 
before the collision, and the vessels were sailing, one at the rate 
of more than five miles an hour, and the other more than three 
miles ; the order by the master must have been given when they 
were quite or nearly half a mile apart, and the luffing of which 
he speaks could not have been that which happened nearly at 
the moment when the vessels came into contact and which caus- 
eld the Venus to be struck on the starboard instead of the lar- 
board side. Neither of these witnesses attempts to explain how 
it was that the Hanover ran stem on into the starboard side of 
the Venus. upon the supposition that the former vessel was to the 
windward of the latter; but both make statements calcula- 
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ted to leave the impression that the former vessel came up imder 
the lee of the latter, and therefore struck her of course upon 
the starboard side without any fault or mismanagement of the 
damaged vessel. These are grave errors and omissions, ami 
whether they be the result of carelessness or a defect of memo* 
ry or any other cause, must very much impair the force of these 
depositions. It is proved by Hazlewood and other witnesses that 
there was on the Hanover what I regard as a good lookout, and 
I am therefore of opinion, from all the testimony that there was 
no negligence in her not seeing the Venus in time to avoid all. 
danger of collision, and that she did not see the latter vessel 
sooner because the night was very dark and there was no light 
on board of her. We have now to inquire whether or no when 
danger was imminent the Uanover took such prudent, proper 
and skilful measures of precaution as to exempt her from blame. 
The wind, as we have said, was about N. N. W. The Yenus 
was heading N. E. ^ E. close hauled upon a wind and on the 
larboard tack ; and the Hanover was steering 8. W. and by S. 
sailing free with her starboard tacks on board to the windward 
of the track of the Venus, and nearing her larboard or weather 
bow. 

Under such circumstances what ought the master of the Han- 
over to have done ? Those rules of navigation which are intend- 
ed to prevent vessels from coming into collision with each other 
are the same or nearly so in this country as in England, as ap- 
pears from numerous decisions in the District and Circuit Courts 
of the United States, and was settled by the Supreme Court of 
the United States in the case of St. John v. Payne et als.y 10th 
Howard, 658. 

It is there laid down as a general rule in relation to steamers 
and sailing vessels, that " when meeting a sailing vessel, whether 
close hauled or with the wind free, the latter has a right to keep 
her course, and it is the duty of the steamer to adopt such pre- 
cautions as will avoid her." In England the rule is that if the 
sailing vessel has the wind free and meets a steamer, each must 
put the helm aport. See The Celt, 3 Haggard 326 ; The City 
of London, 4 Notes of Cases 40 ; The Rose, 2 W. Robinson 1 ; 
and The Osprey in the Monthly Law Reporter, New Series, 7 
vol., p. 384. 

With this exception, which seems to have grown originally 
more out of difference between the English and American Courts 
as to the true construction of the rule as laid down in the cases 
of The Shannon, 2 Haggard's Adm'y Reports 173. The Perth, 
3 Haggard 4l4, and some other English cases than anything 
else, the Rules upon the subject are the same in this country, 1 
believe, so far as they are to be found in the books of reports as 
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thej are in England. These rules are of course intended to ap- 
ply as is said in the City of London, the Rose, ^nd many other 
eases, only when there is a chance of a collision, or as it is ex- 
pressed with more accuracy in the case of The Gazelle, 2 W. 
Rob, 518, " when vessels must necessarily pass each other so 
near that by continuing their respective courses^ there would 
he risk of their coming into collision.'' 

When they are so far apart, though in sight of each other, 
that there is no risk whatever of their coming into contact, 
either may lawfully and at discretion port or starboard her 
helm, luflF up or bear away, pass to windward or leeward astern 
or across the bow of the other without any penalty. 

Now the rule is clear that when two vessels are clearing 
each other, and there will be any hazard of striking without a 
change of course, and one of them is close hauled, and the other 
has the wind fair, it is the duty of the latter to give way or 
avoid or get out of the way of the former. The rule of the 
Trinity House as stated in the case of the Friends in 1 Robin- 
son, is in these words, " the recognized rule for sailing vessels 
is that those having the wind fair should give way to those on a 
wind." 

This regulation of the Trinity House would merely as such, 
have no force here, but as is remarked by the Court in the case 
just referred to, the Rules stated in the Trinity House regula- 
tions were certain recognised rules which had long prevailed. 
They are not stated as having been enacted, but as established 
rules. The interpretation given to this Rule then will shew 
what the general rule of navigation was before the Regulations 
of the Trinity House were made and what the Rule is here. 
What then is that interpretation ? 

In the case of the " (Jazelle," 2 W. Bobinson, 517, it is said 
by the Court that ^^ the first regulation is that sailing vessels 
that have the wind free shall give way to those on a wind. By the 
term giving way is meant I apprehend, that they shall get out 
of the way by whatever measures are proper for the purpose ei- 
ther by porting or starboarding the helm as the occasion shall 
require.*' 

The same construction seems to be put upon the rule in the 
case of The Speed, 2 W. Robinson, 225. The Rose, idem. 
Handysick*, v. Wilson, 1 Car. and Payne, 528 and in the case 
of the Osprey before cited, the Court say that whenever one 
vessel is to keep her course and the other is to take the whole 
duty of avoiding her, the latter whether steamer or sailing ves- 
sel is not restricted to going to the right but may take any 
course and resort to any measures which are most judicious and 
convenient. 
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The Si2q>reiiie Ooort of the United States says in the case of 
St. John V Payne, et aL, that a vessel that has the wind free or 
sailing before or with the wind must get out of the way of the 
vessel which is close hauled or sailing tCgainst it, and it has never 
been decided so far as I know that a vessel sailing free is to give 
way to or get out of the way of another by porting her helm 
invariably or always putting it to starboard but must do that 
which seems to be best and safest under the circumstances of 
the particular case. 

Such being the Rule my opinion is that the Master of the 
Hanover did precisely what he ought to have done in the situa- 
tion in which he was placed. 

,0f course I speak with great difiSdence upcn a subject in ref- 
erence to which I have not much information and no experience, 
and where I have had but little aid from any nautical witness. 
Such however is my. opinion and such I understand to be the 
opinion of Capt. Lowndes the only nautical witness who has 
been examined in the cause. 

The Hanover was approaching the Venus to windward. The 
latter vessel was close hauled and the master of the Hanover 
could not know that she might be brought any nearer to the 
wind. On the other hand the Hanover was free with her star- 
board tacks aboard and could easily luff or bear away. She 
would therefore naturally as it seems to me take that course 
which would leave the Venus free to alter her course in the way 
which might be the only possible one and certainly would be the 
easiest. There was another reason however, and perhaps a 
stronger one for the adoption of the steps taken by the Hanover. 

It seems to be regarded as extremely improper as a general 
rule for one vessel to cross the bows of another when there' is 
danger of contact. Thus in the case of The Rose, 2 W. Robin- 
son 1. The Trinity Masters say, " the expression giving way, 
means, not crossing a vessels bows but going under her stern," 
and The James Watt idem, 279, The London idem. 217, and the 
City of London, 4 Notes of Cases, 40, seem to the same effect. 

Now if the Hanover had put her helm hard up instead of hard 
down ; if instead of luflSng she had borne away she must have 
gone directly across the bows of the Venus and thus apparently 
have increased the danger. It seems to me therefor^, that the 
Hanover pursued the best course to avoid an accident and adopt- 
ed the measures she ought to have taken even if upon her had 
been the whole duty of giving way and if notwithstanding the 
vessels came together it was not her fault and if there were no 
fault on the other side the injury done must be regarded as the 
result of inevitable accident. 

Wemu^t not jfbrget however, that this collision was at night 
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when it was rery dark and under doubtful circumstances when 
each vessel might reasonably be In doubt whether she was seen 
by.the other or not and as to the exact direction in which the 
other was steering ; and in such a state of uncertainty it appears 
to have been the duty of the vessel on the larboard tack to 
have given way, as well as of the other vessel. This rule seems 
to be well established in Eftgland, as may be seen by reference 
to the Antie vs. Maiy, 2 W. 'Robinson, 189, The Traveller idem. 
189, The Ebenezer wiew. 2flt6, The Seringapatam idem. 507, 
The Coramorce 3rd idem. 288, The George 5 Notes of cases 
368 and the same case on appeal in 6 Notes of cases 53 and the 
Rose 2 W. Robison 1. There is the following note to the case 
of the travelfer by the Reporter " both this and other decisions 
which have taken place are very important, with respect to ves- 
sels engaged in the occupation in which these vessels were em- 
ployed as establishing the principle that at night it is the duty 
of the vessel on the larboard tack to give way to a vessel on 
the starboard tack even although the lutter should be sailing with 
the wind free." 

If this b^ so as I suppose it to be, it furnishes an additional 
and conclusive reason why the Hanover should not have put her 
helm up instead of luffing because she had thon a right to ex- 
pect that the Venu3 would port her helm and endeavor to pass 
her on the larboard side. 

But whether it was the ^ duty of the Venus to have borne 
away or no she loertainly ought not to have luflfed. She should 
either have borne away or have kept steadily on her course as 
all authorities on this point demonstrate. 

No^ it improved not only- by witnesses who were on board the 
Hanover, but by Williams also who ^tas a passenger on board of 
the VenuSj that the latter vessel luffed just a few moments before 
the collision and was brought athwart the bows of the former by 
that process and what is stronger' evidence on this point perhaps 
than any witness in the cause, is the fact that the Venus was 
first struck on the starboard side, which if the diagram already 
referred to be accurate, as it is admitted on all sides to be, could 
hardly have happened; by any possibility if the Venus had not 
luffed as it is alleged she did. 

It is also expressly stated by Winter, the second mate of the 
Venus, that he gave an order to luff which was immediately 
obeyed when the vessels were about half a mile apart and as 
soon as he could discover the coarse of the Hanover ; and the 
master of the former vessel affirms that he himself gave an or- 
der of the same sort a fe^y minutes before the two vessels came 
into contact ; so that the Venus must have luffed twice £|»t least 
before she tras struck, and Williams and other witnessefl' for the 
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defence, state it as their opinion that if she had merely held her 
course without any change whatever, this unfortunate accident 
would never have happened ; and I am inclined to agree with 
them in opinion. 

When Williams saw her first he describes her sails as shaking 
in the wind though she had not then come into contact with the 
other vessel. Some time must have been lost in bringing her 
into this position and as a few seconds might have been enough 
to have enabled her to have passed the point at which the collis^ 
ion took place it seems highly probable that if she had not been 
luffed the last time, and more so, if she had not been luffed at 
all she would have, gone clear without difficulty. 

Indeed, the master himself according to the tastunony of Ha- 
zlewood admitted this, and such admissions and declarations of 
the master of a vessel seem always tQ have been received in 
cases of this kind. The Manchester 1st W. Robmson, 62. 
The Virgil 2 idem. ^03. The Lord Seaton idem, 391, and The 
Ewell 3 Haggard 227. 

I am therefore of opinion not only that the Hanover was 
blameless ; but that the Venus was in fault and that her loss is im- 
putable to the mismanagement and bad seamanship of those who 
had the control of her and to their want of caution in not hav- 
ing a light. I do not mean to say that the Venus was bound to 
carry a light or that under the circumstances she was not so 
bound. 

As a general rule it is true that vessels VLjxi&r sail are not 
under any obligations to have a light, yet it is said in the case of 
the Rose 2 W. Robinson 4 and in the Iron Duke idem. 378 that 
though there is no occasion on which it is laid down that mer-^ 
chant vessels ought constantly to carry lights, under certain cir-^* 
eumstances undoubtedly it may be right and expedient to do so, 
^' and in the case of the Londonderry the Court said according 
to general principle as settled in the case of the Rose and the 
the Iron Duke there is no obligation in a sailing vessel to hoist 
lights except when she wants a pilot. It is very true that in not 
hoisting a light there may be shewn under circumstances of 
particular cases such evidence of gross folly or wilful neglect 
as to disentitle a complainant to any relief, and afjber stating the 
testimony the Judge went on to say I do not think therefore, 
that the neglect of the Dolbaden Castle j(though Tar from being 
a subject of praise and approbation) was of that kind (the gen- 
eral rule of navigation being with her) as to disentitle her to 
sue here for damages ; that is to say I do not think the circum- 
stances can be brought forward to non-suit the promoters or 
put them out of Court. 

However this may be there can be no doubt that whether the 
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Venus was bouiid or not to have a light on the night in ques- 
tion if she had none svnd could not haVe b^en seen by another 
tessel in time to hate avoided her in the darkness of the nighl} 
and was consequently ruh down, she can claim no damages on 
the ground of negligence in the othBr vessel, provided such oth- 
er vessel had a good and sufficient lookout as the Hanover ap- 
pears to have had. 

It is insisted however that the conduct of the master of the 
Hanover after the accident was blameable and wanting in hu- 
manity in not rendering proper assistance to the damaged ves- 
sel and in his treatment of her passengers and crew and that 
the owners of the latter vessel are therefore entitled to some 
damages Qr at least their costs in this suit. No precedent nor 
any authority has been produced for giving damages in such a 
case, though as to costs the Court has a discretionary power over 
them they may doubtless be given upon a proper occasion. The 
only cases known to me in which this subject has been consid- 
ered by any Court of Admiralty are the Chester 3 Haggard 
814. The Celt idem. 322 and the St. Lawrence 7 Notes of ca- 
ses 556. The last case was decided in 1850 by Doctor Lush- 
ington, the two others in 1836 by Sir John NichoU. 

In the Chester it was unnecessary to make any decision upon 
the question of liability for damages for subsequent misconduct 
and the Court therefore expressed no opinion in relation to it, 
but in The Celt the Judge after directing the decree to stand 
over that it rtight be ascertained whether there was anv prece- 
dent respecting the effect of subsequent misconduct in such a case, 
and no precedent being produced, refused to give damages upon 
that ground, but condemned the owner of The Celt in all costs 
and expenses of the suit. In the case of St. Lawrence, Dr.* 
Lushington after referring to the case of The Celt said he want- 
ed no precedents in such a case, he wanted nothing but principle 
to guide him and though pronouncing in favor of the St. Law- 
rence so far as the claim for damages was concerned he refused 
to give her costs. There can be no doubt, I think, of the cor- 
rectness of the decision that the Court has no right to give dam- 
ages for such a cause: To hold otherwise would be to hold that 
an action might be brought against a vessel for not rendering a 
salvage service. If we once exclude all idea of blame and hold 
the damaging vessel to be wholly free from any fault in occa- 
sioning the accident, she must be regarded as no more bound to 
render assistance in saving the property than any other vessel 
which might be near at the time and know of or see the occur- 
rence. But no precedent can be shewn I apprehend of a suit 
against any vessel passing by another vessel in distress however 
near without a proffer of aid and there can be no better right to 
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claim damages for that sort of misconduct in the present case 
than in that. If I were satisfied that the master of the Hano- 
ver had been guilty of any cruelty or neglect of the duties of 
common humanity, I should condemn him or rather the owners of 
the vessel as responsible for his conduct, in costs, but of this I 
am not satisfied. I am certainly a very incompetent Judge of 
what aid ought to have been given or could be rendered to a ves- 
sel situated as the Venus was and upon such a point would have 
been glad to have had the advice of nautical men. In the Eng- 
lish Courts of Admiralty such matters are always referred to the 
Trinity Masters. 

It is proved that the master of the Venus shewed a willing- 
ness to return to his vessel and attempt to run her ashore if the 
master of the Hanover would follow him to land. This the lat- 
ter would not agree to do, but gives as a reason, what the court 
cannot say is insufficient, that liis vessel drew too much water and 
he therefore could not venture. 

It is also stated in the deposition of the master of the Venus 
that he requested the master of the Hanover to remain by the 
damaged vessel until daylight, but this statement is positively 
and distinctly denied in the deposition of the master of the Han- 
over, and he is, to some extent, supported by the testimony of 
the other witnesses. Nelson and Lend both speak of the con- 
versation between the masters of the two vessels, in which it 
was proposed that the master of the Venus should return to her 
and endeavor to strand her, but neither of them alludes to any 
request or desire expressed by any one that the Hanover would 
remain near her during the night. 

This charge, then, is not proved, and in the absence of any 
proof of such request or desire, I cannot impute blame to the 
master of the Hanover for not staying by the Venus because I 
do not know and*am entirely unable to say whether as he could 
not follow or aid in bringing the Venus to land, it was at all 
likely that he would be able to do her any material service by 
keeping near her upon the sea ; or what risk or inconvenience 
the Hanover might have incurred by so doing. 

The chance of her floating with no one on board to direct her 
motions may have been thought too desperate to. be worth the 
time and trouble of watcning her. The master of the Venus 
seems to have thought she must go down, as no doubt she did, 
and if he did not desire or propose that the Hanover should re- 
main near her during the night, the court cannot say it was her 
duty to have done so. 

As to the language used or said to have b^n used by the mas- 
ter of the Hanover, however objectionable it inay have been in 
some respects, it was not such as this court wpuM^deem it proper 
to punish by imposing costs or withholding them. 
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I do not regard it as indicative of any want of humanity or 
unwillingnesa to assist those in distress, but as uttered in a mo- 
ment of great excitement, and as prompted by a desire to pre- 
serve the necessary order and discipline in a time of much con- 
fusion and alarm. 

If I could for an instant suppose that the speaker was actua- 
ted by any design to have left the passengers* of the Venus with- 
out succour, I would, without hesitation, impose upon the Hano- 
ver the payment of the costs of suit were they ten times what 
they are, but this I do not believe. ' 

OuB of the witnesses deposes that some person^ were attempt- 
ing to cut the rigging of the Hanover, and that the master of thaf 
vessel threatened to shobt them if they would not desist, and 
there is nothing in the cause, so far as I have observed, to dis- 
credit this testimony. But whether this be so or not it must 
have been difficult to have ascertained at once the precise extent 
of the mischief, and what further harm might have been done 
to either vessel if they had not have been speedily separated. 
The master of the Hanover may have feared that the rush of 
men and the disorder which prevailed around him would produce 
disastrous consequences unless he could restrain it, and under 
those impulses have spoken in a manner which, though we may 
disapprove it, we do not look upon as evidence of any indisposi- 
tion to extend proper aid to the sufferers. 

In the case of The Celt the master of that vessel refused to 
try, though requested to do so, whether anything could be saved 
from' the damaged vessel, and afterwards carried away the mas- 
ter and crew of the schooner and landed them in a state of des- 
titution on the coast of Ireland. 

In the case of the St. Lawrence her master refused to turn 
about in order to make an effort to save the life of a man who 
had fallen overboard and was afterwards drowned. 

The conduct of tie master of the Hanover was not like that. 
Jle ran along with the Venus for some time to afford her crew, 
as he afllrms, an opportunity of returning to her if they pleased. 
Everything was removed from their vessel which they wished to 
take and conveniently could tate away, and what could be done 
to make them comfortable, it appears was done. 

I do not think, therefore, that the owners of the Hanover 
ought to pay the. costs of this action. In the view I have taken 
of this case, it is of course unnecessary to make any estimate of 
the value of the Venus or her cargo, or to decide whether she 
might or ought not to have been preserved by proper exertion on 
the part of her master and crew. 

I may say, however, as was said in the case of the Bellona, 3 
W. Robinson 7, that in all cases of this kind, and under similar 
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circumstances, the prima facie presumptiou of law is that the 
vessel was lost in consequence df the collision. They who main- 
tain the contrary must prove it. The decree to be entered is 
that the Libel be dismissed ftnd that the owners of the YeuBS 
pay the costs of this action. 



EYIDENCP— WITNEiSS^MiSTER AND SLAVE. 

Supreme Court of North Cftfoluia, Angustr Terin 18561 

Jim, a slave vb. State ef North Carolina. Fape. 

Reported by Edvirard Cantwell, Esq., of RaleigiirN. C, Attoniejr At Law. 

On a trial of a slava for a capital fefeny thd- master of the slave, is a com. 
petent witness for the prisoner. 

The prisoner Jim, a sjave, the j^opcrty of Dixon Spivey was 
convicted at the last Spring term of Johnston County of the 
crime of Rape. 

In the progress of the, trial, before Pearson, Judge^ his coun- 
sel offered as a witness in his behalf, Mrs. Spivey the wife of his 
owner. Objection Ueing made by the Attorney General, his 
honour hpld that she had a certain, direct immedi^i^e and legal 
interest in the event, and waa therefore excluded. 

After judgment of death, the prisoners counsel obtained an 
appeal to the Supreme Court, when the matter was fully argued 
by the Attorney General for the State, and by Cantwell for the 
prisoner. The opinion of ^ the Supreme Couirt was delivered by 
PearBOHj J. On the trial of a slave for felony is the master a 
competent witness in behalf of the prisoner ? The question 
has never been decided in this State ; of course there is no case 
in pdnt in the Eriglish books. Many of the slaveholding States 
have statutes giving a compensation to the master, so that in 
them the question could not arise, and as we are not aware of a 
decision in any of the States, we are left to solve the question 
by a recurrence to principle. 

The rule that no one is competent as a witness in behalf of 
the party in whose success he has a pecuniary interest is based 
on the idea that we are all so frail, so much under the influence 
of our OAvn interest that we are not to be trusted when it is at 
stake ; for the love of truth, the pride of character, the obliga- 
tion of an oath, the searching power of a cross examination and 
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the scrutiny of a jury are not sufficient guaranties against the 
blighting effect of its influence. We are told that the common 
law is " the perfection of reason*' — " it is the wisdom not of 
one man, but of many men put together." That this small esti- 
mate of the integrity of mankind, should be adopted by " the 
wisdom of ages" as the foundation for a rule of evidence is 
most humiliating but it is a relief to know that the conclusion 
is not an unbiassed judgment upon the naked question, but 
has in a great measure been controlled and brought about by 
collateral circumstances. 

Any one who reads the State Trials, and the old writers Gil- 
bert and McNally will find that the Rufes of Evidence were lon- 
ger in being settl^^d than any other part of the common law, 
and will not therefore be surprized that Lord Mansfield in Low 
V. Joleffe 1 W. Blackst. 866, declared on a trial at bar, that the 
" Court did not sit there, to take its rules of evidence from Si- 
derfin or Keble." 

The civil law carried the rules of exclusion much further 
than pecuniary interest, excluded father and son, patron and 
client, guardian and ward mutually from giving evidence for each 
other. Many of the old rules of evidence " were drawn from 
this quiver," and the common law judges unconsciously allowing 
the subject to be influenced \j its doctrines, failed to discrimi- 
nate between rules of evidence fit and proper for' a fixed tribu- 
nal where all questions of law and fact ai'e decided by a single 
judge — where the evidence being in writing, one man's oath look 
as good as another, and a trial by jury where the witness gives 
his testimony face to face, and the jury may matk his manner 
and pass upon his credibility. See State v. Williams 2 Jones, 
254. Bottoms v. Kent, 3 Jones 164, Best ; Principles of Evi- 
dence. 

There was another circumstance which embarrassed the sub- 
ject. In early times the jury were witnesses and gave a ver- 
dict upon their own knowledge of the facts. Of course it was 
then proper to exclude not only those who had a pecuniary in- 
terest, but all the " kith and kin" of both parties. In the 
course of time this practice of jury trials was changed and the 
verdict was rendered according to the evidence given the jury by 
witnesses. 

This was the time for making a corresponding change in the 
rules of evidence, but it is hard to get rid of old notions, par- 
ticularly in the action of Courts. After much struggling how- 
ever the rule which excluded as witnesses parent and child and 
others whose connection raised a presumption of bias from af- 
fection and other causes, was modified so as to go to the credit 
and not to the competency, but the exclusion for pecuniary in- 
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terest was adhered to, and after many conflicts and changes, 
was settled in Lord Kenyon's time within these narrow limits — 
the interest must be a direct certain legal pecuniary interest in 
the event of the suit. Best v. Baker 3 T. R. 27, Smith v. Pra- 
ger 7 T. R. 60. Even under these restrictions it was felt that 
the rule was still liable to many objections, for although it ex- 
cludes falsehood, in many cases it excludes also the truth. 

To define by a general rule the influence which interest in the 
cost of a suit will exercise upon the mind of a given individual 
is beyond all human power. On some, the slightest interest will 
act so as to produce perjury, on others the greatest will be pow- 
erless,^ There is also necessarily a degree of inconsistency and 
incongruity in applying it — ^an heir-apparent is a competent 
witness for his father although the whole estate be at stake, but 
he is incompetent if he has a pecuniary interest to the amount 
of one cent ! It is impossible to fix any limit in regard to the 
amount, so of necessity according to the rule, any interest how- 
ever small will exclude. As a salvo to this, it is held that the wit- 
ness may make himself competent, by executing a release which 
the party is obliged to accept and as a further salvo it is said 
time and again ; as if the rule needed some apology ; that 
where there is any doubt of its application the Court will lean 
to the admission of the testimony and allow it to affect the credit 
and not the competency of a witness, and now by a recent sta- 
tute in England, we see that the rule of excludingia witness on 
the ground of interest, is altogether abolished and in all cases 
the matter goes to his credit only. 

I make the remarks not with a view of intimating that the 
rule is not too well established here to be abolished without the 
aid of legislation, but simply for the purpose of defining its lim- 
its and of tracing it back to its origin, so as to support the po- 
sition that it ought not to be extended to new cases, but should 
at least be confined to that where it has been already applied 
and where the principle on which it is founded exactly fits the 
case. 

Is there nothing in the difi'erence between a trial where pro- 
perty only is involved, and a trial where human life is at stake, 
to make a distinction in the application of this rule so far as it 
relates to a witness called on behalf of the prisoner ? The idea 
that whpn a prisoner calls a witness to prove his innocence, who 
it may be, is the only person on earth to whom a fact is known 
that will save his life he must be repulsed by the cold announce- 
ment " he is your master ! — he has an interest in saving your 
life, and at all events he is liable for the costs of this prosecu- 
tion and therefore has a pecuniary interest which makes him in- 
competent, so that he cannot be heard in your behalf," shocks 
2 



18 EVIDENCE— WITNESS, &c. [Janttaet, 

all the best feelings of our nature, and extorts the exclamation, 
"this ought not to be a rule of evidence". Frail as human na- 
ture may be, dollars and cents should not be weighed in the bal- 
ance with life. It cannot be presumed that the " almighty dollar' ' 
is so controlling in its influence as to overcome all other consid- 
erations, and our investigations satisfy us that the rule of ex- 
clusion because of pecuniary interest, has not been applied to a 
case like the present, and we are clearly of opinion that the princi- 
ple of the rule is not applicable. 

Hbndbrson, Ch. ; J. than whom I will take occasion to say 
there has not been a more profound thinker, or one of whom it 
can with more justice be said ^felix qui potuit rerum cognos- 
cere caiLsas'' since the days of Haywood, in State v. Kimhrough 
2 Dev. 488 expresses the opinion thiat in a capital case, the rule 
wh^ch excludes a witness on the ground of pecuniary interest 
does not apply and that one who would become entitled to an es- 
tate at the death of the prisoner is a competent witness against 
him, ke says : 

"It is admitted that when property only is at stake, when 
that only is the subject of controversy it is the presumption of 
law, that interest in the event will with most men overcome the 
love of truth. The law therefore acting upon that presumption 
excludes all who are so interested, from being witnesses; as gene- 
ral rules are framed for majorities. But we are unwilling to 
acknowledge that where life is at stake, where the injury inflic- 
ted by the perjury is a murder, the most cold blooded and delib- 
erate which can be imagined, that the law makes any such pre- 
sumption. Although there are beings on. whom interest (I mean 
pecuniary interest) would thus operate they are rare exceptions 
to the nature of man, and general rules are not predicated upon 
exceptions."^ 

Agaiiiy the testimony of the master cannot be excluded with- 
out manifest inconsistency. The slave is put on trial as a Au- 
man being j entitled to have his guilt or innocence passed upon 
by a jury. Is it not inconsistent to treat him in the progress of 
the trial as property — ^like a chattel, a horse^ in the value of 
which the owner has a pecuniary interest which makes him in- 
competent as a witness: and as respects the master is it not 
enough that in the exercise of the right of eminent domain his 
property should be forfeited to the public without compensation, 
and he should be liable for the costs ? Must insult be superad- 
ded by saying to him " you have a pecuniary interest, and 
therefore cannot be trusted so we must also take from you the 
poor privilege of being heard in behalf of your slave ; and of 
having your credit passed on by the jury ?" 
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So much for the principle of the rule, let us. now look to an- 
alogy. A father has an interest in the service of his child un- 
til he arrives at the age of twenty one, it is a pecuniary inter- 
est which the law protects by giving an action per quod servitt- 
um ami9it ; indeed it is the gravamen in the action for seduc- 
tion, yet the father is a competent witness in behalf of his child. 
So, a master has a pecuniary interest in the service of his ap- 
prentice, indeed he has a property in him ; qualified it is true, 
for he cannot assign it ; but he can maintain an action for har- 
boring or otherwise depriving him of his services, yet a master 
is a competent witness in behalf of his apprentice, who is on 
trial for an offence which may subject him to imprisonment or 
transportation or death, in either of which events the master 
will suffer pecuniary loss. Wheire then is the principle or the 
analogy which makes the master of a slave incompetent ? What 
is to be the limit of the rule ? Is one who has a negro hired 
for a year, incompetent to jzive testimony in his behalf because 
by a conviction he will lose his services ? 

Our iattention was called in the argument to State v. Oharity, 
2 Dev. 543. The decision is, that a master cannot be offered 
by the prosecution to prove the confessions of a slave. Ruffin 
J., puts his opinion on the ground of a personal privilege of the 
master not to be compelled to give evidence. Henderson, Ch. ; 
J., puts his opinion on the ground that confessions of a slave to 
his master ought to be excluded on a presumption that they are 
not voluntary, owing to the relation of master and slave. 

It is true that BuFFiN, J. expresses an opinion that the mas- 
ter is not a competent witness for the State on account of his 
pecuniary interest. But Henderson Ch. ; J., expresses an 
opinion that he is competent and the rule of exclusion for in- 
terest does not apply. So there is a dictum against a dictum 
which as in case of estoppel " leaveth the matter at large." The 
decision in regard to the point presented by the case is much 
weakened by the fact, that the judges do not agree as to the 
ground on which it is put. Ruffin, J., after arguing the ques- 
tion says : 

^^ I think therefore, that a master cannot be a witness for his 
slave, and it follows that he ought not to be forced on the other 
side. Why " it follows,'* is not stated. 

Now if we assume that a master is incompetent to give evi- 
dence on the side of his interest for his slave, it follows that he 
would be incompetent to give evidence on the side of his inter- 
est, againat the slave ; (if such a case can be supposed,) but it 
does not follow that he would be incompetent to give evidence 
against his interest either for or against the slave, or that he 
ought not to be compelled to give evidence although against his 
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interest ; for it is settled that one may be compelled to give evi- 
dence, unless he will incur a forfeiture w penalty. On the 
whole Charity's case leads to no satisfactory result. 

In our case the wife of the owner was offered as a witness. 
We have treated it as presenting the same question as if the 
master had been offered. If there be any distinction it is not 
necessary to enquire into it. 

It has been suggested that it should appear in the statement 
of the case what the witness was called to prove, so as to show 
that her evidence was material. We should regret exceedingly 
to be obliged because of an omission of this kind, to deprive the 
prisoner of another chance for his life, as we know how cases are 
made up for this Court from the notes of the judge, but we 
think the suggestion is not well founded. Where a witness is 
objected to or rejected on the ground of incompetency we assume 
that the witness would have been rejected, no matter how ma- 
terial the evidence might have been. It is only where evidence 
is ruled out on account of the matter, that it is necessary 
to set out in the statement of the case, what the party expected 
or offered to prove, so as to enable the Court to judge of its 
materiality. Per Curiam, The judgment of the Superior 
Court is reversed. Let there be a venire denevo.*^ 

•^ The result of the new trial was an acquital. 



EVIDENCE— WHEN ADMISSIBLE. 

Collier assignee, dec, vs. Reins. 

The acts and declarations of the assignor are not admissible in evidence 
against the assignee, unless shewn to have been made and done before 
the assignment. 

This was an action of debt, in the Circuit Court of Carroll 
county, brought by L. D. Collier, assignee of John M. Reins, 
against William H. Reins. The declaration was in the ordinary 
form, upon a single bill, charging that the defendant sealed his 
bond, dated on the 27th December, 1842, for $150, payable six 
months after date, to John M, Reins ; and that John Si. Reins 
asssigned the same to plaintiff on the 14th of August, 1843. 
Plea — " that the defendant well and truly paid the debt in the 
declaration mentioned to the plaintiff's assignor, John M. Reins, 
before the said defendant had notice of the assignment set forth 
in the declaration-" General replication. 
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On the trial, at August term 1856, the plaintiff read to the 
jury the bond in these words . 

" Six months after date I bind myself to pay John M. Reins, 
one hundred and fifty dollars, it being the balance for a certain 
tract of land, for value received of him. As witness my hand 
and seal, December the 27th, 1842. 

"W. H. Reins, [L. S.]" 

And the endorsement thereupon, endorsed in these words : 

" August the 14th, 1843. 1 assign the within note to L. D. 
Collier, for value received of him. 

"John M. Rbins." 

And the plaintiff offered no other evidence. 
The defendant then proved the execution of a paper, and of- 
fered to read it in evidence, to sustain his plea, in these words : 

" This day settled and received of W. H. Reins, in full, against 
all notes, debts, dues and demands I hold, or in my name hold, 
against him. June the 2d, 1845. 

"John M. Reins." 

Cookj for the plaintiff, objected to the reading of this paper, 
on the ground that it was no evidence against the plaintiff, it 
purporting to be dated nearly two years subsequent to the as- 
signment to plaintiff. He stated the rule to be that the assignee 
is not to be affected by any act or declaration of the assignor, 
unless it be first proved that such act or declaration was done or 
made before the assignment : that the onus of such proof was 
upon the defendant ; and that the paper was not even admissible 
till shewn to have been executed prior to the assignment. He 
relied on Willcox vs. Pearman, 9th Leigh 144 ; Crenshaw vs. 
Clark, 5th Leigh 65 ; Dade vs. Madison, Idem 401, and author- 
ities there quoted. 

Poage, for the defendant, was heard in answer to the objec- 
tion ; and submitted that the objection was not well taken ; that 
the question should be raised upon the effect, not the admissibil- 
ity of the evidence : that the paper ought to be read to the jury, 
and then the court could give instructions as to its value, and if 
necessary, might afterwards exclude it. Moreover, the cases 
cited were decisions in equity ; and nothing was quoted to shew 
that such a rule was established at law, 

Fulton, J. — I think the objection is well taken. The rule is 
well settled that the assignee is not to be affected by declarations 
or acts of tlie assignor made or performed after the. assignment. 
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I think the rule ij^ the same in equity and at law. Some of the 
cases cited in Dade vs. Madison were common law actions. In- 
deed, I understand that there is no difference in the rule% of ev- 
idence in courts of law and courts of equity. The force and ef- 
fect, the competency and admissibility of the testimony are the 
same, no matter in which court the evidence is tendered. Neither 
at law nor in equity can the plaintiff be held bound by this re- 
ceipt, unless it was executed before the assignment. 

I also concur with the plaintiff's counsel as to the time at 
which and the manner in which he has raised the question. That 
question is as to the admissibility and competency of the testi- 
mony. In Dade vs. Madison^ Brockenbrouqh, J. says : " Dec- 
larations made before the title passed might have been admissi- 
ble, but declarations made after the title so passed are inadmis- 
sible :" and in the same case Tucker, P. says that the answer of 
assignor cannot be used against the assignee. In Pearman ^ 
Willcox the receipt was held to be no evidence against the as- 
signee, without proof of its execution anterior to the assign- 
ment. It was not considered even prima facie evidence. In Po- 
cock vs. Billing^ cited in Dade vs. Madison, Best, C. J. says : 
" In order to render these declarations receivable, it ought to 
have been shewn that the party making them was the holder of 
the bill at the time." The case of Barough vs. White, also 
cited by President Tu(JKBR goes still further. In that case the 
defendant tendered evidence of the endorser's declarations made 
while he was holder of the note : yet Lord Tbnterdbn, C. J. 
rejected the evidence, and the whole court of King's Bench sus- 
tained the decision. I am not prepared to go to that length, as 
at present advised. But I am free to say that these cases are 
decisive upon this question. If, as was the opinion of Tucker, 
this is no evidence ; if, according to Brookbnbrough, it is in- 
admissible, and in the language of Bbst^ not receivable, unless 
accompanied by suflScient evidence of the time of its execution t 
by what rule should I suffer this paper to be read, and then trust 
to an instruction for its exclusion ? It is better to exclude such 
testimony when first offered, than to let it go to the jury, and 
then try to remove its impression from their minds. 

But this is a stronger case than any one cited for the plain- 
tiff. In ftll of them there was some doubt as to the time when 
the declarji^tions were made or the receipts executed. But here 
the receipt is dated nearly two years after the assignment. No 
c?Lse could call more strongly for the application of the rule. 
■The defendant must prove, before he can read this paper, that it 
was executed nearly two years prior to its ostensible date ; and 
that date is more than eleven years ago. Yet without such 
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proof it is inadmissible. When you shall have proved that the 
receipt was executed before the assignment was made, you can 
read it for what it is worth. 

There was verdict and judgment for the plaintiff. 

No appeal taken. 



EVIDENCE— EXECUTION DEBTOR-FRAUD. 
Bennett cU dhc. vs. Phelps. 

In an action on an indemnifyTng bond, the execution debtor being intro- 
duced to prove property in the relator, may be asked, for the purpose of 
invalidation; whether he, the witness had not tried to induce a third 
person to claim the property so as to shield it from the creditors of the 
witness. 

A witness having been asked, as a foundation for invalidation, what he has 
«aid to one person, cannot be impeached by proof of what he said to an- 
other ; the witness not having been questioned as to his statements to the 
latter ; and the rule is the same, though both conyersations refer to the 
matter. 

The parties to a controversy state the facts to a mutual friend and ask his 
opinion — one of them signifying his intention to institute a suit ; but no- 
thing is said about any compromise, nor any effort made to effect a settle- 
ment ; this is not an attempt to effect a compromise, so as to exclude the 
admissions of either party, made in the conversation. 

Bennett^ a constable of Wythe county, had in his hands sun- 
dry executions against the goods of McCamy^ among which was 
one in favor of Phelps. The officer levied upon a horse, in the 
possession of MeCarny ; and the sale being forbidden, he de- 
manded aix indemnifying bond, which was given by Phelps. 
Upon this bond, Creger^ who claimed the Bbrse, instituted suit ; 
and t^e case was tried at the Fall term of the Circuit Court 
1856. The only question was as to the right of property. 

McCarny himself was the only witness examined by the 
plaintiff. He swore that the horse belonged to Creger^ the re- 
lator, who had loaned him to witness, to enable him to carry on 
his business ; and that he, the witness, had retained the horse 
in his possession only a few weeks before he was levied on. 

Upon cross-examination, Leftwich for the defendant, propoun- 
ded this question to the witness: "At the time of the levy did 
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you not go to Sinry Zimmerman^ and ask him to claim the 
horse under a certain deed of trust, so as to prevent your credi- 
tors from reaching him." To this question, Floyd^ for the plain- 
tiff', objected, on the ground that no declarations or acts of the 
witness, uyiauthorized by the relator, could affect the relator's 
right of property. 

Fulton, J. — I do not understand that the question is asked 
with any intention directly to affect the question of ^ property; 
in that point of view it would be clearly inadmissible, unless the 
reUiior were present at the supposed conversation. I understand 
this question to be intended as a foundation for the invalidation 
of tie witness, by hereafter proving that he attempted to cause 
a claim to be set up, which is inconsistent with that which he 
now states to be the true ownership ; and for that purpose the 
question is proper and must be answered. 

A. J. Bennett was called as a witness for the defendant, and 
this question was put to him, " Did you not hear the witness 
McCarny say, at the time the horse was levied upon, that Henry 
Zimmerman ho^d 9L deed of trust upon that horse?" To this 
question Floyd objected, on the ground that no foundation had 
been laid; the witness, MeCarny^ was not asked as to anything 
which he had said to Bennett. Leftwich contended that as Mc- 
Qarrty had been iquestioned in relation to his statements concern- 
ing Zimmerrhan' B deed of trust, whatever he had said on that 
subject to any person, might be given in evidence to invalidate 
him. 

Fulton, J. — ^No foundation is laid for this evidence. The 
witness was asked what he had said to Zimmerman; nothing was 
said about any statements to Bennett. His conversation, if any, 
with Bennett^yfdi,B at a different time and place, and to a different 
person, from the one admitted to have been had with Zimmer\ 
man. When you design to invalidate a witness by proof of 
statements out of court, inconsistent with his evidence, Jrou njust 
designate the person to whom those statements were made. 
Proof of conversation with another person than the one named, 
is inadmissible, even though both statements refer to the same 
subject. I cannot admit the evidence. 

Ephraim McQ-avock was called and sworn as a witness for the 
defendant. It being intimated that his evidence would be ob- 
jected to on the ground that he acquired his knowledge of the 
case in Ihe course of an abortive effort to effect a compromise, 
he was Requested to state how he obtained his information, and 
sai4 " Greyer and Phelps were in my store conversing about this 
horse case. Creger told Phelps that he intended to sue him ;" 
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and Phelps said, " Lfet us state the case to Mr* McGavock, and 
hear his opinion about it." They then recited all the facts, as 
they alleged, to me, and I expressed my opinion aff to them. No- 
thing was said about any compromise, and I thought of nothing 
of the sort. They only wanted to know my opinion ; and after 
they heard it, Oreger still persisted in his determination to bring 
suit. 

Fulton, J.-— Here was no compromise, nor any attempt to 
effect one, nor anything tending towards one. The witness ca^ 
state anything said- by either party on that occasion. 

No exception was taken to any of these rulings, and the jury 
found for tne defendant. 



EJECTMENT— EVIDENCE. 
Reeves v. (xentry. 

The caZLs of a grant must yield to the marked lines. 

B.'s patent calls for a certain corner of C.'s patent, thence with CJs line to 
8,nother giveti point ; but B/s line is in *fact marked on a course different 
from C/s liije, and in such manner as to leave a piece of vacant land be- 
tween the two lines. B. cannot disregard his marked line and hold the 
land between the two lines; but ^t belongs to the junior patentee who 
subsequently obtained a patent for it. 

This was an action of ejectment brought by G. W. Reeves 
against B. Grentry, in the Circuit Court of Grayson, and tried at 
September term 1856. The declaration claimed a tenement of 
seventy acres ; but the. quantity legally in controversy was only 
twelve acres. 

in 1793 a patent issued to John Cox for 400 acres of land. 
Under this patent the plaintiff claimed. The defendant claimed 
under a patent issued to William Bowen in 1825 for 3800 acres. 
Among the calls of Bowen*s patent was the following : " To a 
chesnut, a corner to John Cox's patent, and with the lines of 
said patent, south, eight, east, 344 poles to a white oak on the 
river." The chesnut and white oak were both corners of the 
Cox grant ; but instead of one straight line from point to point, 
Cox's patent had several lines and corners, but preserved a gen- 
eral, though irregular direction from the one point to the other : 
thus leaving a strip of land containing twelve acres, between the 
masJced lines of Cox's and Bowen's patents. In 1838 Joshua 
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Cox obtainec^ a patent for seventy acres, which included parts of 
Bowen's and also of *John Cox's patents, and covered the inter- 
mediate twelve acres. This seventy acres had also been convey- 
ed to the plaintiflL 

The defendant contended that as his patent called for Cox's 
line, and to run therewith, he had the right to go to that line, as 
it was an old established and marked boundary. The plaintiflF 
contended that as Bowen had run and marked a line, not agree- 
ing with Cox's line, he must be governed by that marked line, 
which would overrule the call of the patent. 

One of the chain carriers who aided in making Bowen's sur- 
vey, and also a son of Bowen who was present at the running of 
that survey, were introduced as witnesses. They swore that 
when the survey was made Bowen tried to obtain the courses. of 
the old John Cox patent, saying that he intended to run with 
those lines ; that he was unable to procure them, and then di- 
rected the surveyor to run a strict line from the chesnut to the 
white oak, and that he said to Joshua Cox, who was present, "I 
know that I am leaving some vacant land, but you, Joshua, may 
have that." The witness Bowen also swore that he marked the 
line by his father's directions, and that his father intended that 
his line should be a straight one from the chesnut to the white 
oak. 

Floyd and Bavu for the plaintiff. 
Cook and McCamant for the defendant. 

The counsel agreed that the court might give such instruc- 
tions as were applicable to the case, without the formality of re- 
ducing the instructions to writing. 

Fulton, J. No rule is better established than that, when 
the line called for in the grant, differs from a natural boundary, 
such as a stream or a mountain, or when it differs from the ac- 
tual marked line of the survey, the call of the patent must yield 
to such natural boundary or marked line. The best statement 
of the rule and the reasons, for it, is to be found in the case of 
Herbert and Wife vs* WiseyJ'c. in 3d Call. I need not, how- 
ever, dwell upon the point, as L do not understand the defend- 
ant's counsel to contravene this view. The application of the 
doctrine to the facts of this case is easy. If Bowen had con- 
tented himself with a call from the chesnut to the white oak, 
running "with John Cox's lines," he would unquestionably have 
been entitled to the twelve acres in controversy, and there must 
have been a verdict for the defendant. But Bowen was not sat- 
isfied with this. He not only calls for Cox's line, but his call is 
with that line by a particular course ; aud it is admitted that 
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that particular course differ's from Cox!b lines. Not only does 
he call for that particular course, but I understand the defendant 
to admit it to be proved, that he caused his lin to be marked on 
the course so called for in his grant, knowing that course to be 
different from Cox's line, and knowing that it left a parcel of va- 
cant land between his line and the Cox patent. I cannot see how 
we are to disregard this marked line, and suffer the mere call for 
** Cox's lines" to override a line shewn to have been established 
by the patentee himself. The call for Cox's line must yield to 
the marked line of Bowen's patent, and I must instruct the jurv 
that " if they shall believe from the evidence that the strait 
line from the chesnut to the white oak is a marked line of Bow- 
en's survey, intended to be taken as a boundary of his land, 
then they must find for the plaintiff, notwithstanding the faot 
that Bowen's patent calls to run with the lines of Cox." 

There v;as no exception to this charge, and there was verdict 
and judgment for plaintiff for twelve acres. 



ASSUMPSIT— WHAT CONSTITUTES ?— EVIDENCE. 

W. P. Haller vs. Thfymas Wood, 

[Circuit Court of Wythe County— Fall Term— 1856.] 

Assumpsit cannot be maintained without an express promise, made hy defen- 
dant, or a request t made by him, under circumstances from "Thich the law 
will imply a promise. 

Ifr is not sufBcient to maintain assumpsit, that the plaintiff may have ren- 
dered a service to the defendant, if that service was rendered without the 
knowledge or consent of defendant, and without any request from him. 

A physician cannot maintain assumpsit agiCinst the owner of a runaway 
slave, for medical services to the slave, whilst ho is out of the owner's 
possession and knowledge — ^it appearing that the owner knew nothing of 
liie services, nor even where his slave was. 

The plaintiff is a physician, and the object of the action w.. -. 
to recover ?25 25, the amount of a bill for medicines furnished, 
and laaedical services rendered, to a slave of the defendant. The 
action was instituted, by warrant, before a justice of Wythe. 
On motion of the defendant it was removed into the County 
Court, according to sec. 1, chap. 150, p. 595 of the Code, and 
under sec. 2, chap. 174, p. 657, it was then removed into the 
Circuit Court- It came on for trial at October term, 1856, upon 
the following facts agreed : 
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" That the defeadant had a slave, a woman, who ranaway from 
him, and was gone nearly a year : that said slave went to the 
house of a Mrs. Adkins in Smyth county, passing herself off as 
a free woman, staid there some time and was taken sick : that 
Mrs. Adkins wrote the following letter to the plaintiff : 

" 2d August, 1855. Dr. Haller — There is a sick girl here, a 
free negro, and I sent hy her request to Marion for a doctor, 
and Hickey came two or three times ; and all refuse to come 
now, as she is not able to pay a bill. She says she will work 
and pay her bill, if you want her, when she gets well. She is 
a likely girl, and, in my opinion, she will die, if she does not get 
medical aid. You will do her a great favor, and perhaps jon 
will not lose anything by her. Yours, in haste, 

«M. E. Adkins." 

" That in accordance with this note the plaintiff attended the 
slave as a physician : that the woman was very ill, and after- 
wards recovered : that the services were rendered without the 
privity, knowledge or consent of her master, the defendant, who 
did not, at the time, know where she was : that defendant has 
since recovered possession of his said slave : that the charges in 
the account filed in the cause are reasonable and proper in 
amount. It is agreed that a jury be waived and that the Court 
decide the whole case." 

Lefttoich for plaintiff. 
Floyd for defendant. 

Fulton, J. — The sum claimed is small ; but the decision of 
the case involves principles and doctrines of fundamental impor- 
tance. I hold it to be clear law that no man can be made a 
debtor without his own consent, expressed or implied. '' One 
person," said Lawrence, J., in E;)iall v. Partridge^ 8 Term Re- 
ports 308, '^ cannot by his voluntary payment, raise an assump- 
sit against another." " A gratuitous undertaking may form the 
subject of a moral obligation — it may be binding in honor, but 
it does not create a legal responsibility." Chitty on Contracts, 
by Perkins, p. 27. A contract or promise implies the assent of 
the party sought to be charged — see Chitty, p. 9 — which term 
assent necessarily includes a knowledge of the facts in relation 
to which it is exercised. It is very true that such assent may 
be implied from a knowledge of the facts and from the party's 
cojiduct when that knowledge is brought home to him. If the 
defendant here were shewn to have had knowledge that the 
plaintiff was attending upon his servant, and did not forbid his 
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further attendance, we might infer his a^Bent to such service, and 
from that imply a promise to pay for the services ; but the con- 
trary of this is expreessly agreed. On this point I also find this 
proposition in Parson's on Contracts, 1st vol. p. 399 : " There 
is no contract, unless the parties thereto aB%ent, If it be said 
that this doctrine breaks down the distinction between express 
and implied promises, it is a sufficient answer to say that the 
promise can only be implied from the defendant's supposed 
knowledge of the facts ; that when the fact is known to him we 
may reasonably infer his agreement to be bound in relation to or 
in consequence of the fact, unless he expressly dissent ; bul I 
am at a loss to conceive how a man is to be held to have made 
any promise in relation to a state of things, of the existence of 
winch he is entirely ignorant, and which he had no agency in 
creating. 

But it is said that where one person does for another that 
which the latter may be legally compelled to do, there arises a 
claim for compensation, and that as in this case the defendant 
was legally- bound to provide for his sick servant, and the plain- 
tiff has done that for him, he may recover the value of his ser- 
vices. In answer to this, without considering whether and to 
what extent a master may be held bound to provide medical aid 
for his sick slave when in his own possession, it cannot surely be 
seriously contended that he is under any legal or moral obliga- 
tion to furnish such assistance to a slave who has absconded, and 
of whose locality and condition the master is wholly ignorant. 
The statement of the proposition is its own refutation. 

Again it is said that there is here a moral obligation upon the 
defendant to pay this bill, because he had the benefit of the ser- 
vices done to his slave. But he was under no obligation to em- 
ploy the plaintifi". If he had known where and in what condi- 
tion his servant was, doubtless he would have provided medical 
aid, self-interest if not humanity would have demanded this. 
But non constat that he would have employed the plaintiff. He 
might have called some other practitioner : he might have sent 
his family physician : he might have waited on her himself. He 
was surely under no compulsion, legal or moral, to call in the 
plaintiff. Nor has the plaintiff any right to complain. lie did 
not a/!t for the defendant ; he did not give credit to him ; he did 
know that his patient was defendant's slave ; he thought she 
was a free woman, and gave credit to her. Even if he had 
known that she was defendant'^ slave he could not demand pay- 
ment for services .not rendered at his instance : a fortiori he 
must fail, when he looked to another quarter for payment. 

On the whole, I think there is here no promise, express or 
implied, to pay this bill : no obUgation, legal or moral, upon 
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which to base an assumpsit ; and whilst there may possibly, be 
some honorary ground to ask compensation, that does not re- 
lieve me from the necessity of giving judgment for the defen- 
dant. 



ASSi:3IP.;iT. FORxM OF ACTION, CONSIDERATION. 

Davis vs. HowelVs Ex^or, 

Circuit Court of Floyd— Fall Term, 1856. 

Assumpsit is the proper remedy to recover back money, paid upon a parol 
contract for laud, which contract the vendor refuses to perform. 

Where the consideration for the conveyance of land, is given in work and 
improvements upon the land, and the vendor refuses to perform the con- 
tract, the value of the work and improvements may be recovered in <m- 
,sumpsit — either upon a special count or upon the general indebitatus 
counts for work and labor done, and money paid, laid out and expended. 

H. promises to D. who is the husband of his grand-daughter, that if he will 
erect a house on a certain parcel of land belonging to H., that he, H., 
will give the land to D.'s'wife. D. does the work : his wife dies : II. then 
refuses to execute any deed, and soon dies, and devises away the land. 
D. may recover the value of his work in assumpsit against the executor 
of II. 

This was an action of assumpsit brought in the Circuit Court 
in Floyd county, by W. H. Davis against the executor of Beij- 
jamin Howell. There were two special counts — setting forth, 
in substance, that plaintiff had married the grand-daughter of 
B. Howell : that said Howell was the owner of a small piece of 
and, lying near his residence: that he wanted his grand-daugh- 
ter to reside near him : that he promised the plaintiff that if 
he would build upon and improve that land, he, Howell, would 
convey it to the plaintiff's wife and her heirs, there being then 
two children of the marriage: that plaintiff did build a house 
and make other improvements upon the premises, and took pos- 
session of the same: that plaintiff's wife had died, and then 
Howell refused to execute any conveyance whatever, either to 
plaintiff or to his children ; that Howell by reason of the pro- 
raises became liable to pay plaintrff" the value of the work so 
done on said lot ^' and being so liable, in consideration thereof, 
undertook, &c." Breach, that neither Howell in his life time, 
nor his executor, since his death, hath paid the money, &c. 



/ 
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There were also the usual tncUbitatua courts for work and labor, 
and money paid, laid out and expended. 

Staple9y for the defendant demurred to the special counts — 
contending that in substance the action was for the recovery of 
damages for the non-performance of a parol contract for the 
sale of land : Oook, for the plaintiff, contended that it did not 
appear, on the face of the declaration that it was a parol agree- 
ment ; but even if it did, that the demurrer was not well taken, 
for it was only the ordinary action of assumpsit to recover the 
consideration advanced upon a parol agreement for the purchase 
of land which the vendor refuses to convey and not an action, 
sounding in damages for the refusal to convey. It being sug- 

tested however, that the question could be raised upon a special 
nding, the demurrer was withdrawn. 
The jury, at September Term, 1856, found a special verdict 
in the following words : " We of the jury find, that Benjamin 
Howell, the defendant's testator, in his life time, promised to 
give the parcel of land in the declaration mentioned, to the 
plaintiflTs wife, who was said Howell's granddaughter, and 
agreed to convey it to her in such a way as that it should not 
be liable for plaintiflTs debts — that this promise and agreement 
was never reduced to writing — that, induced by this promise , the 
plaintiff took possession of the said parcel of land, and built a 
house and made other improvements thereupon — that about, or 
soon after the time these improvements were made, the plain- 
tiff's wife died, and the said Howell refused to convey the land, 
either to the plaintiff, or to the two children of his wife ; and 
said Howell by his will devised said parcel of land to another 
person, and plaintiff was deprived thereof by persons claiming 
under said devise. We also find that the value of said house 
was &c* . Now if upon these facts, &c." 

Cook ^ Williams for plaintiff. 
Staples for defendant. 

Fulton, J. If the party with whom the agreement in this 
case was made, were alive and possessed the legal title to the 
land in the pleading mentioned, a court of equity, according to 
the well settled doctrine in Virginia would not hesitate to decree 
specific execution. The defendant's testator, however, devised 
the land to another, and has placed it, out of the power of his 
heirs and legal representatives to perform it, and a court of 
equity under the facts disclosed by the special verdict could af- 
ford the party no relief, unless by a decree for compensation. 
There are cases to be found in the books where Courts of equity 
have under peculiar circumstances (decreed compensation to the 
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party, but I can find no case like the present, in which that 
Court has exercised jurisdiction. Indeed, upon principle, I am 
at a loss to find a reason to support the position, that a court of 
equity is the only proper forum in a case like the present. If 
such be the doctrine of the law, then it seems, that a court of 
equity would be the proper forum in all cases in which a party 
may choose by his own voluntary act to place it out of his pow- 
er to perform a contract, of which that court has general juris- 
diction, to enforce specific execution. Such a position in my 
opinion, would invade the rules which mark and define the juris- 
diction of courts of law and equity. In the Supreme Court of 
New York, it has been held that ^' Where the vendee is aware 
at the time of filing the bill, that the vendor has conveyed the 
whole estate since the sale to a purchaser without notice, he is 
not entitled to apply to equity, either for a specific performance, 
which he knows to oe impracticable, or for compensation, which 
can be equally "^^ell obtained by an action on the contract for 
damages," Hatch vs. Cobb, 4 Johnson's Chan. 559. Kemp- 
shall vs. Stone, 5 Johnson's Chan. 195. The principal settled in 
these cases seems to me to be conclusive of the question arising 
upon the facts found by the special verdict in this case — the fact 
that the-agreement in this^case was a parol agreement furnishes no 
impedirbent to the plaintiff's right to recover — the agreement is 
definite and certain and has been in good faith fully performed : 
A court of law in my opinion is the proper forum to afford re- 
lief. See 2 Lomslx Digest, 2d. edition, chap. 4, p. 59 et Bequiter 
and authorities cited. Judgment for plaintiff. 



UNITED STATES COURT OF CLAIMS. 
Siurgi^Sj Bennett, ti: Co., v. iJie United States, 

Construction of Act jof Congress, August 6th, 1846, establishing the Ware- 
housing system. Distinction between mistake of, and ignorance of law. 

Money paid under a( mistake of law, may be recoverod back, although if 
paid in ignorance af law, it cannot. . 

If a merchant is compelled to pay to a custom house illegal duties, though 
he may not pay under protest, he may yet recover back the duties so ille- 
gally paid. 

The retention of the goods, until the payment of the illegal duties, is a 
-duress, and the amount of sucfe* payment may be recovered on that 
ground. 

ScARBURGH, J., delivered the opinion of the court. 
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In the years 1847, 1848, 1849, 1850, and 1851, the petition- 
ers imported large quantities of hrandy and whiskey in casks. 
The quantity entered and appearing on the invoices largely ejc- 
ceeded the quantity ascertained by the return of the gangers, 
and under a regulation of the treasury department, then exist- 
ing, duties were levied on the whole invoice quantity, without 
making any deduction for deficiencies shown by the returns of 
the gangers. The several sums of money paid by the petition- 
ers on such deficiencies amounted to the sum of two thousand 
and sixty-eight dollars. 

When this court considered the question, whether testimony 
should be ordered in this case, it was assumed that on the entries 
the duties were paid as estimated or unascertained duties. We 
then held, that ihe regulations of the treasury department, un- 
der which duties were levied on the deficiencies shown by the 
returns of the gangers, were unlawful, and that the petitioners 
are entitled to relief against the United States for the amount 
so levied. 

It now appears, from the evidence, that Qiuch the larger por- 
tion of the brandy and whiskey imported by the petitioners was 
warehoused, and that the duties on the deficiences in such im- 
portations were paid on the redelivery of the liquors to them 
from the warehouses. The act of August 6, A. D. 1846, estab- 
lishing the warehousing system, requires the goods warehoused 
" to be kept with due and reasonable care, at the charge and 
risk of the owner, importer, consignee, or agent, and subject at 
all times to their order, upon payment of the proper duties and 
expenses, to be ascertained on due entry thereof, for warehous- 
ing, and to be secured by a bond of the owner, importer, or con- 
signee, with surety or sureties to the satisfaction of the collec- 
tor, in double the amount of the said duties, and in such fprm 
as the secretary of the treasury shall prescribe." 9 Stat, at L., 
p. 53. The condition of the bond prescribed by the secretary 
of the treasury, under this act, is as follows : " The condition of 
this obligation is such, that if the above bounden, (here insert 
the names of the principal and sureties,) or either of them, or 
either of their heirs, executors or administrators, shall, and do, 
at or before the end of one year, to be computed from the day 
on which the goods, wares, and merchandise entered for ware- 
housing by or for the above bounden, (insert the name of the 

principal,) as imported in the , — master, from 

, as per entry, made at the port of , (insert the 

first port of entry,) and, dated the day of , in the 

year aforesaid, shall have been deposited thereat in public store, 
well and truly pay, or cause to be paid, unto the collector of the 

customs for the port of , for the time being, the sum of 

3 
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? , or tke amount of the duties to be ascertained as due 

and owing on the aforesaid goods, wares, and merchandise, or 
shall otherwise secure, or cause the amount of said duties to be 
secured, conformably to law, then this obligation to be void ; else 
to remain in fall force and virtue." 1 Mayo's Synopsis, p. 331. 
The regulation of the treasurer department, which, during the 
whole period embraced by the importations made by the peti- 
tioners, required the collector to exact duties on the invoice 
quantity of liquors imported, without making any deduction for 
deficiences which might appear by the returns of the gangers, 
originated in a misconstruction of the tariff act of 1846, and 
was, therefore, invalid. Marriott v. Brune, 9 How. R., 619 ; 
United States v. Southmayd, ibid., 637 ; Lawrence v. Caswell, 
13 How. IL, 488. 

We have heretofore held in this case, that the act of Februa- 
ry 26, A. D. 1845, (5 Stat, at L.', p. 727,) is not applicable to a 
case of unascertained duties ; and in the case of James "Beatty s 
Executor v. The United States, we held, that the want of a pro- 
test does not bar a party's claim against the United States for 
overpaid duties. See, also, the opinion of this court in the 
cases of William W. Spence and Andrew Reid v. The United 
States, and David Wood v. The United States. 

The question now presented is not precisely the same as that 
heretofore considered and decided in this case, or as the ques- , 
tions considered and decided in the cases of Beatty v. The Uni- 
ted States, Spence and Reid v. The United States, and Wood v. 
The United States. We are now for the first time called upon 
to consider whether a party who, on the redelivery to him of 
warehoused goods, pays without protest, duties not imposed by 
law, but which are exacted by the collector, is entitled to reEef 
against the United States. 

Considering the question now presented under the aspect most 
unfavoraJble to the petitioners, it may be thus stated : Can mo- 
ney paid for duties not imposed by law, with a knowledge of all 
the facts, but under a mutual mistake of the law — ^both parties 
having the law in contemplation and in good faith meaning to 
conform to it, but acting under a misconstruction, which was as- 
certained by subsequent decisions of the Supreme Court of the 
United States — be recovered back? That money, thus paid, 
cannot be conscientiously retained, is a proposition which no 
honest mind can resist. Its retention can be excused only on 
the ground of positive law. There is no room for the slighest 
doubt that in this instance the money was paid under the influ- 
ence of the mistake just described, and, to our minds, it is ob- 
vious that if there l^e no right of repetition,^ the law sanctions the 
doctrine, that the property of one man can be acquired by ano- 
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ther, without the consent or fault of the owner. This cannot 
be. " It is an universal principle, founded in reason, that no 
one is entitled to have or retailx that which ex aequo et honOy be- 
longs to another : a principle found In every code, and circum- 
scribed in its application only by positive ndes, founded on the 
convenience and the necessities of mankind." Per Johnson, J. 
in Lawrence v. Beaubien, 2 Bailey R., 648. 

We do not mean to assert the broad proposition, that money 
paid under a mere mistake of the law can be recovered back. 
On the contrary, there can be no doubt that if it be paid in dis- 
charge of a debt contracted during infancy, or of a debt which 
would otherwise have been barred by the statute of limitations, 
or where any merely legal defence existed against a claim for 
the money and it may be honestly retained, no action will lie for 
its recovery. We entirely concur in the doctrine laid down by 
Lord Mansfield on this point, "that if a man has actually paid 
what the law would not have compelled him to pay, but what in 
equity and good conscience he ought, he cannot recover it back.** 
Bize V. Dickason, 1 T. R., 286.. It is equally clear, too, that 
where money is paid on a fair and deliberate compromise of a 
doubted and doubtful right, both standing on equal terms and 
respectively taking their chances of the result, it cannot and 
ought not to be recovered back. 

Nor do we mean to deny that where money is paid under a 
mere ignorance of the law, it cannot be recovered back. Whilst 
we do not very clearly perceive how the maxim, ignorantia ju- 
ris nan exeuaatj can have any just appUca'tlon to such a case, 
still we do not find it necessary at present to question its appll^ 
cability under proper restrictions. There can be no doubt that 
this maxim "is an indispensable rule of legal and social policy ; 
it is that without which crime could not be punished, right as- 
serted, or wrong redressed," (Culbreath v. Culbreath, 7 Ueorgia 
R., 70-1,) and we surely would not weaken its force in its just 
and proper sense. But the very idea of excuse implies that 
there is something to be excused — that there is delinquency of 
some kind, and hence the maxim may justly be invoked where 
crime has been committed, a wrong done, a right withheld, or a 
duty neglected. But to our minds it is a plain .perversion of 
bo^h the language and the spirit of the maxim to apply it to one 
who has done no wrong, and withheld no right, and neglected 
no duty, but is himself the injured party, over whom an advan- 
tage in opposition to his legal rights and interest has been ac- 
quired ; such an application of it offends the moral sense of 
every man, not only because it is a manifest perversion of lan- 
guage, but because it is palpably unjust. It does not seem to us 
that there is any motive of public policy which can justify it. 
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A distinction which, it is insisted, is both clear and practical, 
has been taken in some of the cases between ignorance and mis- 
take of the law, and it has been suggested that much of the 
confusion in the books and in the minds of professional men, 
upon this subject, is to be traced to the failure to recognise this 
distinction : " Ignorance," it is said, " imphes passiveness ; mis- 
take implies action. Ignorance does not pretend to knowledge, 
but mistake assumes to know. Ignorance may be the result of 
lacheSy which is criminal; mistake argues diligence, which is 
commendable. Mere ignorance is no mistake, but a mistake al- 
ways involves ignorance, but not that alone." And, moreover, 
" mere ignorance of law. is not susceptible of proof. Proof can- 
not reach the convictions of the mind undeveloped in action, 
whereas a mistake of the law, developed in overt acts, is capa- 
ble of proof like other facts." Culbreath v. Culbreath, 7 Geor- 
gia R., 70 ; Lowndes v. Chisolm, 2 McCord CH. R., 456 ; Law- 
rence V. Beaubien, 2 Bailey R., 623 ; Hopkins v. Mazyck, 1 
Hill Ch. R., (S. C.,) 242, 261 ; Robinson v. City Council, 2 
Richardson R., 317, 320. 

In the case of Hopkins v. Mazyck, 1 Hill Ch. R., (S. C.) 250, 
the court, supposing that the observations of the chancellor were 
calculated to shake the rule in Lowndes v, Chisolm, and Law- 
rence V. Beaubien, thought it necessary to use the occasion to 
express their adherence to it. The learned judge who delivered 
the opinion of the court said: "Lawrence v. Beaubien was de- 
cided upon much consideration, and the more I have reflected 
upon it since, the more I am confirmed in its correctness ; and I 
feel persuaded that all doubts about it proceeded from misappre- 
hension of the principle on which it is founded. There is, as I 
understand it, a very obvious distinction between ignorance and 
mistake of law. Ignorance cannot be proved, (who can enter 
into the heart of man and ascertain how much knowledge dwells 
there ?) and for that reason the courts cannot relieve against it ? 
But not so in regard to a mistake in law. That is sometimes 
susceptible of proof. In relation to the general rules of prop- 
erty and common honesty, which every one of common under- 
standing must necessarily be taught by their intercourse with 
society — as, that we have no right to the property of another, 
and that when, as in this case, one has parted from his property, 
either voluntarily or for a good or valuable, consideration, his do- 
minion and power- over it ceases — no one will obtain credit for 
the pretence of being mistaken. But who that has had any ex- 
perience in the profession of the law, does not know that a whole 
life of intense application is insufficient to develop all its myste- 
ries, and that the most untiring zeal and ardent pursuit must 
leave many of the secret recesses unexplored ; and shall it be 
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said that those whose pursuits in life are inconsistent with the 
study of the law shall understand its most subtle and intricate 
distinctions by intuition, and that at the price of their fortunes? 
I trust not. Mistakes as to matters of fact hare always been 
regarded as relievable upon clear, full, and irrefragable proof ; 
and mistaJces in law ought to be upon the same footing, when the 
proof is equally certain. Suppose a' party claiming the benefit 
of a contract founded upon a mistake of law, should, when put 
to answer it, admit the fact and be base enough to insist on it — 
where is the conscience so seared against the claims of justice 
and common honesty, as not to revolt at it ? Is not a mistake 
of this sort as susceptible of pfoof as a mistake in a matter of 
fact ? Lawyers are the professional advisers of the community ; 
they are looked up to as oracles in this department ; and when, 
a.s in Lawrence v. Beaubien, their client is misled by them and 
makes a contract against his interest, what higher evidence can 
be wanted of the fact, of mistake ? Is it not as satisfactory as 
the admission of the party benefitted by the contract ? This is 
only one mode of proof, and I doubt not that there are others 
which would be satisfactory. But we regard the question as 
definitely settled, and have only thought it necessary to say this 
. much to vindicate it from the doubts m which the opinion of the 
chancellor was calculated to involve it." In the later case of 
Bobinson v. City Council, 2 Richardson B., 320, the learned 
juSge who delivered the opinion of the court said : " An actual 
mistake of the law, made directly in reference to the law itself, 
is distinguishable from negative inattention. It is the difference 
between delusion and ignorance." The cases of Lawrence v. 
Beaubien and Bobinson v. City Council, may be regarded as il- 
lustrations of the distinction between mistake and ignorance of 
law. The former was a case of mistake of law, and relief was 
granted ; the latter was a case of ignorance of law, and relief 
was denied. 

In the case. of Culbreath v. Culbreath, 7 Georgia B., 70, the 
plaintiff, an administrator, made distribution of his intestate's 
estate among the defendants, to the exclusion of other distribu- 
tees, with a knowledge of all the facts, but in mistake of the 
law. The object of the suit was to recover the over-payment. 
The learned judge who delivered the opinion of the court said : 
" The difference [between ignorance and mistake of the law] 
may be well illustrated by the case made in this record. If the 
plaintiff (the administrator) had refused to pay the distributive 
share in the estate which he represented to the children of his 
intestate's deceased sister, upon the ground that they were not 
entitled in law, that would been a case of ignorance, and he 
would not be heard for a moment upon a plea that, being igno- 
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rant of the la^r^he is not liabl^eto pay interest upon th^ir money 
in his hands. But the case is, that he was not only ignorant of 
their right in law, t^ut believed that the defendants were eutitled 
to their exclusion, and acted upon that belief by paying the n^o- 
ney to them. The ignorance, in this case, of their rights and 
the belief in the right of the defendants, and action on that be- 
lief, constitute the mistake.'* ^ 

The doctrine, therefore, that there is a cle<ir and practical 
distinction between ignorance and mistake of the law, not only 
seems to be founded in reason and justice, but is sustained by 
authority eminently entitled to respect. Assuming this distinc- 
tion to be sound and correct, the declaration that where money 
is paid with a knowledge of the facts, but in ignorance of the 
law, it is a gift to the person wlk) receives it, becomes not only 
intelligible, but consistent alike with truth and justice. Thie 
payment having been made, and no other assignable or provable 
motive for it existing, notwithstanding the maxim nemo prcesw 
mitur donarCj still the conclusion is inevitable that it was a gift. 
But where money is paid imder " an actual mistake of the law, 
made directly in reference to the law itself," 2 Richardson R., 
320, to say that the payment is voluntary and a gift to the par- 
ty receiving it, is as untrue as it is uiyust. To apply the max- 
im volenti non fit injuria^ to such a case, is, to our minds, plain- 
ly absurd, Such a mistake, as was forcibly said by Butler, J., 
in Robinson V. City Council, "is distinguishable from negative 
inattention. It' is the difference betwelen delusion and igno- 
rance.'* The idea that a gratuity was intended in such a case 
is preposterous. '* The mind no more assents to the payment 
made under a mistake of the law, than if mad^ under a mistake 
of the facts ; the delusion is the same in both cases ; in both 
alike the mind is influenced by false motives." Northrop v.. 
Graves, 19 Conn. R., 554. , 

The Supreme Court of Errors" of Connecticut have distinctly 
asserted, that when money is paid by one under a mistake of his 
rights and his duty, and which he was under no legal or moral « 
obligation to pay, and which the recipient has no right, in good 
conscience, to retain, it may be recovered back, whether such 
mistake be one of fact or of law \ and this, they insist, may be 
done, both upon Christian morals and the common law." Nor- 
throp V. Graves^ 19 Conn. R,, 548. We concur in this doc- 
trine. We believe that it is sustained by the principle of com- 
mon lajf, and the adjudications most entitled to respect. We do 
not m^an to say that all the cases can be reconciled with each 
other. It must be conceded that there is, to some extent, a con- 
flict of authority on thisisubject. We think, however, that most, 
if not all, of the citations which can be made against granting 
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relief in cases of mistakes of the law, consists either of mere 
dicta^ or of language used in cases wnich did not call for it, but 
which might have been decided upon other grounds. The cases 
are few where the principle held in the case of Northrop v. 
Graves was necessarily involved and rejected by a direct and 
positive adjudication. 

The principle of the case of ITorthrop v. Graves has been re- 
affirmed in the case of Stedwell v. Anderson, 21 Conn. R., 139. 
In the latter case, it was applied to the conveyance of property, 
and, in thus applying it, the court stated it in this manner : — 
" When property has been conveyed through mistake, by deed, 
which the parties never intended should be conveyed, which the 
grantor was under no legal or moral obligation to convey, and 
which the grantee, in good conscience, has ho right to retain, a 
court of chancery will interfere and correct that mistake, wheth- 
er it arose from a misapprehension of the facts, or of the legal 
operation of the deed.*' 

The same principle was expressly held in the case of Cul- 
breath v. Culbreath, Y Georgia R., 64. In that case the court 
say: "If there is justice in the plaintiff's demand, and injus- 
tice or unconscientiousness in the defendant's withholding it, the 
action lies ; or, to use more appropriate language, the law will 
compel him to pay. Now, when money is paid to another, under 
a mistake as to the payer's legal obligation to pay, and the 
payee's legal right to receive it, and there is no consideration, 
moral, or honorary, or benevolent, between the parties by th^. 
ties of natural justice, the payer's right to recover it back is 
perfect, and the payee's obligation to refund it is also perfect — 
it becomes a debt It is a case fully within the ex oequo et bono 
rule." Ibid., 68, 69. 

In the case of Lowndes v. Chisolm, 2 McCord Ch. R., 455, 
the question directlv before the court, and the very point on 
which the case was decided, was, whether relief can be granted 
in cases of a mistake of the law; The doctrine was considered 
" well established, that relief is"^ given where the mistake has 
been clearly one of law;" and it was thought that "the author- 
ities relied on put the matter beyond all doubt, if, indeed, it 
could be doubted at this day." 

In the case of Lawrence v. Beaubien, 2 Bailey R., 623, this 
doctrine was applied to the relief of a party from the obliga- 
tions of a contract under seal. It was there held, that a mis- 
take of law is a ground of relief from the obligations of such 
contract, where one party acquires nothing, and the other neither 
parts with any right nor suffers any loss. And ex oequo et bono 
ought not be binding ; and that it makes no differences that they 
were fully and correctly informed of the factSy and the mistake 



40 UNITED STATES COURT OF CLAIMS. [January, 

as to the law was reciprocal. The court considered that there 
is no diflFerence in principle between an action to recover back 
money paid, and one to enforce a contract founded upon a mis- 
take of law ; for, in general, the same principle which furnishes 
a protection from supplies, also, the remedy for a wrong. Ihidf 
650. \t will be recollected, that in the case of Hopkins v. Ma- 
2jck, 1 Hill Ch. R., 242, the court supposing that the observa- 
tions of the chancellor might shake the rule in the cases of 
Lowndes v. Chisolm and Lawrence v. Beaubien, made use of the 
occadon to express their adherence to it. 

The same doctrine seems to be well established in Kentucky. 
Fitzgerald v. Peck, 4 Litt. R., 126 ; Underwood v. Brockman, 
4 Dana R., 309. In tl^e latter case it was held, that if a man, 
without any other motive or consideration than an erroneous 
opinion respecting his legal rights and obligations, release a 
right, pay money, or undertake to do any act, be is entitled to 
relief equally as if he had acted under a mistake of fact, and 
for the same reason, namely, that the contract was not such as 
the parties, or one of them at least, really contemplated ; " and 
suchy" the court say, "we understand to be the rational and 
consistent doctrine of the common law established in Kentucky." 

In the ca^e of Moses v, Macferlan, 2 Burr R,, 1002, Lord 
Mansfield states the general principles of the action of indebi- 
tatus assumpsit for money had and received. . " This kind of 
equitable action," he said, "to recover hack money which ought 
not in justiceUp be kept, is very beneficial^ and, therefore much 
encouraged. It :ies onli/ for money which, ex aequo et bono^ the 
defendant ought to refund > it does not lie for money paid by the 
plain tiflFjWhici^ is claimed of him as payable in point of honor 
and, A^ni^a^y, althougn it could not have been recovered ftom him 
by ^b^ course of lawy as in payment of a debt barred by the 
statutev^of limitations or contracted during his infancy^ or to 
theextfc^tit of principal and legal interest upon an usurious con- 
tract, or for monej fairly lost at pZay, because, in all these cases, 
the defendant may retain it with a safe conscience^ though by 
positive \s>Y he was barred from recovering. But it lies for mo- 
ney |iaid by mistake^ or upon a consideration which happens to 
fail, or for money got through imposition^ (jsxpress or implied,) 
or extortion, ot oppression^ or an undue advantage taken of the 
plaintiff's situation, contrary to laws made for the protection of 
persons under those circumstances. In one word, the gist of 
this kind of action is, that the defendant, under the circumstan- 
ces of the case, is obliged by the ties of natural justice and 
equity to refund the money." Here Lord Mansfield broadly 
lays down the doctrine, that the action lies for money paid \>j 
mistake, without making any distinction between a mistake of 
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law and a mistake of fact-^^^ a suggestion/' it has been said bj 
a learned court, (Northrop v. Graves, 19 Conn. R., 556,) "of a 
much more recent date." 

: Chief Justice De Grey recognised the same principle in the 
case of Farmer v. Arundel, 2 Wm. Black. R., 825. He said : 
" When monej is paid by one man to another on a mistake eith- 
er of fact or of law, or by deceit, this action will certainly lie. 
But the proposition is ni>t universal, that whenever a man pays 
money whicn he is not bound to pay, he may, by this action, re- 
cover it back. Money due in point of honor or conscience, 
though a man is not compellable to pay it, yet, if paid shall not 
be recovered back." Without deciding whether the money in 
that case could have been demanded by the defendant, the court 
considered it an honest debt, and relief was denied. 

In the case of Bize v. Dickason, 1 T. R., 287, Lord Mans- 
field lays down the same doctrine. "But where," he said, 
"money id paid under a mistake, which there was no ground to 
claim in conscience, the party may recover it back in this kind 
of action." It was upon this ground, and this alone, that Judg- 
ment was given for the plaintiff, and although Mr. Justice Gibbs, 
in Brisbane v, Dacres, 4 Taunt. R., 144, said : " I cannot 
think Lord Mansfield said 'mistake of law,' " yet no mistake 
of fact existed, and the only mistake in the case was a mastake 
of law. Lord Mansfield, therefore, must be regarded as referr- 
ing only to a mistake of law, and the case of &ze v. Dickason 
is a direct authority for the principle, that where money is paid 
under a mistake of law, which there was no ground to claim in 
conscience, it may be recovered back. The point was necessa- 
rily involved in that case, and expressly decided by the court. 

The case of Bilvie v Lvmley, 2 East. R., 469, is usually cited 
as a leading authority for the doctrine, that where money is paid 
with a knowledge of the facts, but under a mistake of the law, 
it cannot be recovered back. The authority of this case is 
questioned in the cases of Culbreath v. Culbreath, Lawrence v. 
Beaubien, and Northrop v. Graves. The report of it is certainly 
very unsatisfactory. The case was not argued, and it was dis- 
posed of in a manner which shows that it was entitled to but lit- 
tle respect as authority. The language of Lord EUenborough 
is so loose and indefinite that it is impossible to determine upon 
what principle he meant to base the decision. 

The case of Brisbane v. Dacres, 6 Taunt. R., 144, is also often 
cited as authority for this doctrine. Taking the principle of 
that case to be as it is stated by the reporter, it is not at all in- 
consistent with the decision in the case of Northrop v. Graves. 
The reporter thus states it : " If a person with knowledge of 
the fact, but under a mistake as to the law, pays over to anoth- 
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er, blaiming it as a right, money which he was not compellable 
to pay, he cannot, upon discovering what his legal right was, re- 
cover it back, there being nothing against conscience in the other 
party's retaining it,'' It may be well insisted that no stronger 
principle is fairly deducible from the decision in that case. Mr. 
Justice Gibbs, who went further than either of his brethren 
against granting relief on the ground of a mistake of the law, 
said : " Lord Mansfield's dictum is, that money paid by mis- 
take, which could not be claimed in conscience, might be recov- 
ered back. I have, however, considerable difficulty in saying 
that there was anything unconscientious in Admiral Daores in 
requiring this money to be paid to him, or receiving it when it 
was paid.'* Chambre, J., was of the opinion that the plaintiff 
ought to recover, and sustained his views by an able and elabo- 
rate argument. He said : " The plaintiff had a right to it, and 
the defendant in conscience ought not to retain it. The rule is, 
that when he cannot in conscience retain it he must refund it, if 
there is nothing illegal in the transaction : the case is different 
where there is an illegality.' Heath, J., said : " It is very dif- 
ficult to say that there is any evidence of ignorance of the law 
here." He put his decision on the ground of a voluntary ac- 
quiescence in the demand on the part of the plaintiff. Mans- 
field, C. J., said : " If it was against his conscience to retain 
this money, according to the doctrine of Lord Kenyon, an ac- 
tion might be maintained to recover it back ; but I do not see 
how the retaining of this is against his conscience. * ?^. 

* This, then being so, the admiral doing no more than 
all admirals do, is it against his conscience for him to retain it ? 
I find nothing contrary to oequum et bonum to bring it within 
the case of Moses v. Macfarlane, in his retaining it. So far 
from its being contrary to. oBquum et bonuriy I think it would be 
most contrary to oequum et bonum if he were obliged "to repay 
it back." It was upon this ground that he denied the plaintiffs 
right to recover. It is apparent, therefore, that the decision in 
this case is not at all in conflict with that in the case of Nor- 
throp V, Graves. 

In the case of Hunt v, Cousmanier, 8 Wheaton R., 216^ Mar- 
shall, C. J., said : " Although we do not find the naked prin- 
ciple, that relief may be granted on account of ignorance of 
law, asserted in the books, we find no case in which it has been 
decided that a plain and acknowledged mistake in law is beyond 
the reach of equity." Again : " In this case a fact of mis- 
take is placed beyond any conitroversy. It is averred in the 
bill and admitted by the demurrer, that the powers of attorney 
were given by the said Rousmanier, and received by the said 
Hunt, under the belief that they were, and with the intention 
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that they should create, a specific lien and' security on the said 
vessels. 

" We find no case which we think precisely in point, and are 
unwilling, where the eflFect of the instrument is acknowledged to 
have been entirely misunderstood by both parties, to say that a 
court of equity is incapable of aflFording relief." 

This case came again before the supreme court of the United 
States, and the decision was then made entirely consistent- with 
the doctrine in the case of Northrop v. Graves, and Steadwell v. 
Anderson. The court say: " If all other difficulties were out 
of the way, the equity of the general creditors to be paid their 
debts equally with the plaintifi" would, we think, be sufficient to 
induce the court to leave the parties where the law has placed 
them.'* 1 Peters R., 1, 17. 

In the case of Bank of United States v. Daniel, 12 Peters 
R., 32, 66-6, the court say : " That mere mistakes of law 
were not remediable is well established, and was declared by this 
court in Hunt v. Bousmanier, 1 Peters, 16 ; and we can only re- 
peat what was there said, ' that whatever exceptions there may 
be to the rule, they will be found few in number and to have 
something peculiar in their character,' and to involve other ele- 
ments of decision," There were other elements in that case. 
(1.) The court expressly say : " The equities of the parties be- 
ing equal, to say at least, it cannot be against conscience for the 
appellants to retain judgment;*' and (2) the claim was barred 
by the statute of limitations. So far as this case goes, it rather 
sustains than is inconsistent with the doctrine of the case of 
Northrop v. Graves. 

In the case of Wheeler v. Smith, 9 How. R., 65, a release 
from an heir-at-law to executors, made under i mistake of law 
and some undue influence, was set aside, though a large but in- 
adequate consideration was paid. There was no fraudilleiit in- 
tenjt in the transaction on the part of the executors. " The in- 
fluences operating upon the mind of the complainant induced 
him to sacrifice his interests. He did not act freely and with a 
proper understanding of his rights." The release was a result 
of a compromise, but the undue influence rendered it unconsci- 
entious for the executors to retain the benefit of it, and it was 
deciiired invalid.. 

One of the questions submitted to the supreme court for their 
decision in the case of Elliott v. Startwout, 10 Peters B., 137, 
was, whether a collector is personally liable in an action to re- 
cover back an excess of duties paid to him as collector, and by 
him in the regular or ordinary course of his duty paid into the 
treasury of the United States ; he, the collector, acting in good 
faith, and under instructions from the treasury department, and 
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no protest being made at the time of payment, or tiotice not to 
pay the money over, or intention to sue to recover back the 
amount given nim. To this questiop the court very properly 
responded in the negative. But the learned judge who delivered 
the opinion of the court went further and said : " The case put 
in the question is one where no suit will lie at all. It is the 
case of a voluntary payment under a mistake of law, and the 
money paid over into tne treasury ; and if any redress is to be 
had, It must be by application to the favor of the government, 
and not on the ground of a legal right." It might be sufficient 
to say of these remarks, that they are mere dicta. That they 
are so is sufficiently obvious. But their propriety depends en- 
tirely upon the sense in which the learned judge understood the 
question which he was considerinff. It is plain from his subse^ 
quent remarks, that he considered the question as presenting a 
case analogous to that presented by Mr. Justice Fibbs, in Bris- 
bane V. Dacres, 5 Taunt, R., 144, namely, where one man de- 
mands money of another, as matter of right, and that other, 
with a full knowledge of the facts upon which the demand is 
founded, has paid a sum of money voluntarily. Stich a case 
presents no question of mistake either of law or of fM, and 
the payment being voluntary , and, therefore, a gift to the party 
receiving it, the money might be honestly and conscientiously re- 
received and retained. 

But not only was the money, in this case, paid for duties not 
imposed by law, under an actual mistake of the law, made di- 
rectly with reference to the law itself, in a manner which ren- 
ders it unconscientious for the United States to retain it ; but it 
was paid under a moral duress, and for that reason connot be 
regarded as voluntary. The parties did not stand on an equal 
footing. The property of the petitioners was in the possession 
of the collector, and the only means by which they could regain 
it, was either to pay the duties unlawnilly demanded, or to ten- 
der the amount actually due and institute an action at law against 
the collector for its recovery. The horns of a dilemma were 
presented to them, and they were allowed -perfect freedom of 
will to impale themselves on whichever they pleased. The al- 
ternative presented to them was but the choice of two evils, both 
of which were illegally imposed upon them. To say that a com- 
mercial man, the success of whose business depends upon the 
activity with which it is prosecuted, in submitting to an unlaw- 
ful demand of duties under such circumstances, makes the pay- 
ment voluntarily and gives the money to the United States, is 
it seems to us,, a gross perversion of both truth and justice. A 
payment cannot be a gift unless it be voluntary ^ and it cannot 
be voluntary unless it be made in the exercise of 9,free will. 
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There is no freedom of volition in such a case. From the time 
of the leading case of Astleyv. Reynolds, 2 Strange R., 915, 
down to that of Steele v. Williams, 20 Eng. Law k £q. K., 
319, the authorities have been uniform and consistent, that such 
a payment is involuntary and the money may be recovered back. 
In the case of Astley v. Reynolds, the plaintiff pawned his 
goods with the defendant, and, in order to regain possesion of 
them, paid him usurious interest. ^^We think also," said the 
court, 'Hhat this is a payment by compulsion. The plaintiff 
might have such an immediate want of his goods that an action 
of trover would not do his- business. Where the rule, volenti 
non fit injuria^ is applied, it must be where the party had his 
freedom of exercising his will, which this man had not." 2 
Strange R., 916. 

The case of v. Pigott, mentioned by Lord Kenyon 

in Cartwright v. Rowley, 2 Esp. N. P. C, 723, was an action 
brought to recover back money paid to the steward of a manor 
for producing at a trial some deeds and court rolls, for which he 
had charged extravagantly. The objection was taken that the 
money had been voluntarily paid', and so could not be recovered 
back again ; but, it appearing that the party could not do with- 
out the deeds, so that the money was paid through necessity and 
the urgency of the case, it was held to be recoverable. See 
also, Parker v. Great Western R. Co., 7 Mann. & Gr. R. 292. 
Li the case of Close v. Phipps, 7 Mann. & Gr., 586, the soli- 
citor of a mortgagee, with a power of sale, refused to stop the 
sale, though the principal and interest of the debt, together 
with the defendant's costs, were tendered.^ unless the mortgager 
would pay expenses, with which she was not properly chargea- 
ble. The amount being paid under protest, it was allowed to be 
recovered back : " The money was obtained by what the law 
would call duress — as the plaintiff was obliged either to pay it 
or to suffer her estate to be sold, and incur the expense and risk 
of a bill in equity." 

In the case of Shaw v. Woodcock, 7 Barn. & Cress. R.. 73, 
Bayley, J., said: "If a party has in his possession goods or 
other, pr'bperty belonging to another, and refuses to deliver such 
property to that other, unless the latter pays him a sum of mo- 
ney so paid is a payment made by compulsion and* may be recov- 
ered back." In the same case Holroyd, J., said: "Upon the 
question whether a payment be voluntary or not, the law is 
quite clear. If a party making the payment is obliged to pay, 
in order to obtain possession of things to which he is entitled, 
the money so paid is not a voluntary but a compulsory payment, 
and may be recovered back ; and if the plaintiff below, there- 
fore, was compelled to make the payment in question in order to 
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get the policies of insurance, whether there was a pressing ne- 
cessity or not, he has a right to recover it back." 

In the case of Boston and Sandwich Glass Co. v. City of 
Boston, 4 Metcalfe R., 181, it was held, that payment of taxes 
to a collector, who has a tax-bill and warrant in the form pre- 
scribed by law, is to be regarded as a compulsory payment ; 
and If such taxes were assessed without authority they may be 
recovered back in an action for money had and received, although 
the party made no protest before payment. See, also, Ames- 
bury Weolen and Cotton Man. Co. v. Inhabitants of Amesbufy, 
17 Mass. R., 461, and Preston v. City of Boston, 12 Pick., 7. 
The rule arises from thepowef and authority placed in the hands 
of a collector of taxes, by virtue of his warrant, to levy direct- 
ly upon the property or person of every individual whose name 
is borne on the tax-list, in default of payment of the taxes. 

In the case of Cates v. Hudson, 6 Wels. HAG., 346, 348, 
Parke, B., said: " In Atlee v. Backhouse, 3 M. & W., 633, it 
is correctly laid down, that in order to avoid a contract by rea- 
son of duress, it must be duress of a man's person, not of his 
goods ; but that where a sum of money is paid simply to obtain 
possession of goods which are wrongfully obtained, that may be 
recovered back, for it is not a voluntary payment. Pratt v. 
Vizard, 5 B. & Ad., 808, is an authority to the same effect.'* 

In the case of Ripley v. Gelston, 9 Johns, R., 201, tonnage 
money wrongfully demanded by the collector of the plaintiff as 
a condition of the clearance of his vessel, and paid in order to 
obtain the clearance, was recovered back of the collector. And 
so in the case of Clinton v. Strong, ibid., 370, money paid by 
the plaintiff to a marshal for costs which were illegally demand- 
ed, in order to obtain possession of their vessel, was recovered 
back. The court say: "The payment of the costs could not 
be considered a voluntary act. They were exacted by the offi- 
cer, colore officii^ as a condition of the re-delivery of the pro- 
perty. It would lead to the grossest abuse to hold a payment 
made under such circumstances a voluntary payment, precluding 
the party from contesting it afterwards." 

In the case of Steele v. Williams, 20 Eng. LaW & Eq., 319, 
the plaintiff applied to the defendant, a parish clerk, for liberty 
to search the register-book of burials and baptisms, JBLe told 
the defendant that he did not want certificates, but-only tomake 
extracts. The defendant said the charge would be the same 
whether he made extracts or had certificates. The plaintiff 
searched through four years and made twenty-five extracts, for 
vhich the defendant charged fees, which the plaintiff paid. 
Held, that the charge for extracts was illegal, and that the pay- 
ment was not voluntary, so as to preclude the plaintiff from re- 
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covering back the money. Barons, Piatt, and Martin con- 
curred in the opinion, that when money is paid under an illegal 
demand, colore officii^ the payment can never be voluntary. 

In the case of Alston v. Durant, 2 Strobhart's R. 257, it was 
held, that the payment of money exacted by a sheriff, colore 
officii^ beyond his legal fees, as a condition of the delivery of 
the plaintiffs runaway slave, is not a voluntary payment, pre- 
cluding- the plaintiff from contesting it afterwards. The learned 
judge who delivered the opinion of the court said : ^^ It will ap- 
pear hereafter that we attach much consequence to the fact that 
the party defendant hero was a sheriff, and, as it appears to us, 
should, be regarded as acting colore oj^ciij and not virtute officii^ 
in demanding and receiving a sum of money to which he was 
not entitled. In my opinion, however, there is both reason and 
authority for the principle, as applicable to persons in their pri- 
vate inaividual relations, that if undue advantage be taken by 
one of another's situation, the first having property of the last 
in his possession which he illegally retains and refuses to deliver 
unless a sum of money be paid to him to which he has no legal 
or conscientious rieht, this is a fraud, a species of compulsion, 
and the money ought to be recoverable." Ibid., 260. Upon a 
review of the authorities he came to the following conclusion : 
" I think, thereforje, there is warrant enough, upon authoritv, to 
say that where one man, in any capacity, avails himself of the 

Eossession of another's goods, to wring from that other an un- 
iwful payment of monev as the condition, and the only one, 
upon which the goods will be restored, such payment shall not 
be voluntary in the eye of the law." Ibid., p. 264. 

In further commenting on that case, the learned judge said : 
^^ For all essential results, here was a public officer acting as a 
judge in his own case, with power to enforce his judgment, or 
else to drive the adverse party to a much greater sacrifice, it 
may be, and thus wresting from the citizen a sum of money 
which ex oequo et bono he could neither receive nor retain. 
There must be a clear difference between the case of a public 
ofiicer withholding, of his own mere motion, the rights of a pri- 
vate person, and the demand of one private citizen against 
another, and with no power beyond the ordinary modes of le- 
gal proceeding to vest and enforce it, acquiesced in though un- 
lawful." Ibid., 266. 

Other cases to the same effect mieht be cited, but these are 
deemed sufficient to sustain the declaration with which we set 
out, that from the time of the leading case of Astley v. Rey- 
nolds down to that of Steele v, Wilhams, the authorities have 
uniformly and consistently sustained the doctrine, that a pay- 
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ment made under circumstances like those, of the present case, 
is compulsory, and the money must be recovered b&ck. 

It seems to us, therefore, that the petitioners are entitled to 
relief. 

We shall report to Congress a bill in favor of the petitioners 
for the sum of two thousand and sixty-eight dollars. 



•ilfiNANt IN COMMON-^BILL FOR ACCOUNT AGAINST CO- 
TENANT. 

LORDS JUSTICES. 

Lecky, C0rdeaux and another, August 4, 1856. 

JSM, affirming the decieion of Tice-Chanoellot Stuart, that the representa- 

tives of a tenant in common were entitled to elaim for the occupation bj 

. the other tenant in common of an estate devised to them by testator in 

undivided moities, and might file a hill to obtain an account of such 

claim* 

This^vas an appeal from the decision of the Vice-Chancellor 
Stuart varying the certificate of his chief clerk, who had disal- 
lo'vi'ed the claim of the representatives of a tenant in common in 
respect of the occupation by the other tenant in common of the 
estate, devised to them by a testator in undivided moities, until 
it was sold as directed by the will after the death of the tenant 
for life. 

By the 4 Anne, c. 16^ s. 27, it is enacted that "actions of ac- 
count shall and may be brought and maintained," " by one joint 
tenant and tenant in comnion, his executors and administrators, 
against the otJier, as bailiff for receiving more than comes to his 
just share or proportion, and against the executor and adminis- 
trator of sucn joint tenant or tenant in common.'* 

Bacon and Afnphlett in support ; Malina and Faher for ano- 
ther defendant. 

The Lords Justices (without calling on Baily and Elderton 
contra) said, that in accordance with the decisionjof JVrner v. 
Morgan^ 8 Ves. 143, a tenant in common might sustain a suit 
in equity against his co-tenant for an account, and the appeal 
was accordingly dismissed — costs to be costs in the cause. 
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WILL— GIFT TO A CLASft-RAISING PUND--INQUIRIES--COSTS. 

YICI-OHANCILLOR BTUABT. 

Boycott y. Newman. Jane 30, 1856. 

A Bom of money directed to be rftieed out of the teetaior's real and perao- 
nal estate was left to the grand-ohildren of bis ooosin liying at the death 
of the testator^s wife : HM, that the costs of raising the fand were pay- 
able out of the general estate, and of the inquiries as to the parties enti- 
tled, out of the particular fund. 

' This was a petition bj the three suryiving grand-children of 
on« Richard Beet, the cousin of the .testator in this suit, which 
was instituted to carry the trusts of his will into execution; and 
among 8uch of whom as should be alive at the death of the tes- 
tator's widow, the life-annuitant, he had bequeathed a sum of 
£3,000, to foe raised out of his real and personal estate. Inqui- 
ries had been directed, and the three j>etitioners found to be en- 
titled, and the £3,000 had been ordered to be raised by sale or 
mortgage. The matter now came on upon the question of costs. 
The y tee- Chancellor said that the costs of raising the £3,000 
would come out of the general estate, but of the inquiries out of 
the particular fund. 

Bird for the grand-children ; Wigram and C. Hall for the 
plaintiflFs ; (7. O-riffith Smith and Edward Fry for the defendants. 



INJUNCTION— PRINTING OF LABELS— TRADE MARKS— LE- 
GITIMATE USE. 

LORD CHANCELLOR. 

Farina v. Silverlock. July 9, 1856. 

Held, reversing tbe decision of Vice-Chancellor Wood, that an injunction 
will not be granted to restrain the printing of labels similar to those used 
by the plaintiif in the sale of his manufacture, where they are also le- 
gitimately used in the sale of the plaintiff's own commodity, although 
the sale of a spurious article having such labels will bo restrained. 

This was an appeal from the Vice-Chancellor Wood (reported 
1 Kay. and J. 609) making perpetual an injunction to restrain 
the defendant, a printer, from printing or Belling any labels sim- 
ilar to those in use by the plaintiff, the manufacturer of eau de 
Cologne, upon his bottles. 
4 
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Willcoch and Buxton in support ; Daniel and Setherington 
contra. 

The Lord Ohancellor said that the equity was founded upon 
the jurisdiction of this court to give relief by way of preventive 
justice for the purpose of rendering more effectual the legal right 
to have a particular trade mark for any commodity. This right 
was not a copyright, but was to prevent any other person from 
selling wares, not manufactured by the party designating his 
commodities with a particular trade mark, with such trade mark 
or a colourable imitation of it for the purpose of misleading the 
public. It was, however, alleged by the defendant, and was not 
contradicted by the plaintiff, that it was the custom to supply re- 
tail dealers with the labels in question for their convenience in 
the sale of the plaintiff 's^ own manufacture. This was a mate- 
rial ingredient in considering the. equities in the present case. 
And although the court would rest^^ain the sale of a spurious ar- 
ticle with the label in question, to restrain its sale might stop 
the legitimate use for the plaintiff's own manufacture. The bill 
must therefore be retained, with liberty to the plaintiff to bring 
an action, and to apply. 



DEBTOR AND CREDITOR— POLICY OF INSURANCE— PREMIUMS 

—BOND. 

lords' justices. 

DryaddU v. PiggoU. July 19, 1856. 

Where a creditor, having his debts secured collaterally by a policy of iusu- 
ranee on his debtor's life, elects, on the refusal of the debtor or his sure- 
ty under a bond, to pay the premiums due, to keep the policy on foot : 
Heldf reversing the decision of the Master of the Rolls, that he does so in 
favour of the party entitled, and subject to the amount of his debt, the 
expenses, interest, and costs. 

It appeared that in 1851 the plaintiff and his son, who was 
indebted to the defendant, executed a bond for the payment of 
X170 odd, with interest at 5 per cent., aud it was agreed that 
an insurance for the sum of <£200, .should be^ effected in the de- 
fendant's name on the son's life, and tha first year's premium 
be added to the debt ; the whole wnount of the debt to be re- 
paid by nine quarterly instalments. It appeared that the de- 
fendant paid the second and third premiums on the policy, and 
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that the plaintiff having refused to repay the amount, the de- 
fendant claimed the amount secured by the policy upon the son's 
death in 1854, although the debt had been discharged in the 
previous September. This bill was thereupon filed by the plain- 
tiff, who had taken out letters of administration to his son*s es- 
tate, to recover the amount, less the premiums paid by the de- 
fendant. The Master of the Rolls having dismissed the bill 
with costs, this appeal was presented. 

Palmer and Tripp in support ; Selwyn and Wichens contra. 

The Lords Justices said that, under the circumstances, the 
policy belonged to the plaintiff and his son, subject to the de- 
fendant's claim to be repaid his debt secured thereby. Then the 
plaintiff refused to pay the premiums which became subsequent- 
ly due, and the defendant might have given up the policy, but 
having elected to keep it on foot, he must be taken to have done 
so for the party entitled, subject to the debt and his expenses, 
interest and costs. The appeal must, therefore, be allowed, ajad 
the plaintiff be entitled to redeem on payment of the debt, and 
the premiums, and costs, with interest at 5 per cent. 



WILL— CONSTRUCTION— CHILDREN OF DECEASED SON— PER 

STIRPES. 

IIASTBR OF THE ROLLS. 

Turner v. Whiiaker. July 5, 1856. 

A testator after giving annuities to his widow and grand-daughter directed 
that on the death of his wife, her annuity should be equally divided be- 
tween his two sons, but not the principal, which he bequeathed to their 
children, to be divided equally among them at the death of his sons : 
Heldf that upon the decease of a son, his children were entitled to their 
father's moiety of the capital. 

The testator, by his will, after giving annuities to his widow 
and grand-daughter, directed that on the death of his wife, her 
annuity should be equally divided between his two sons, but not 
the principal, which he bequeathed to their children, to be divi- 
ded equally among them at the death of his sons. Upon the 
widow's death, both sons were alive, but one of the sons died in 
1855, leaving four children, and the question was now raised 
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whether such children were entitled per stirpes to their father's 
share. 

Palmer and (7. Lake JRutseU for the plaintiffs, the children ; 
Lloyd and Freeman for the defendant, the other son ; Shapter 
for his children. 

The Master of the Rolls said that the testator clearly meant 
at the death of each of his sons and not of the survivor, and 
the children were therefore entitled on their father's death to 
his moiety of the principal. 



MARRIAGE SETTLEMENT— CONSTRUCTION— BONUSES ON POL- 
ICY OF LIFE INSURANCE. 

MASTER OF THE ROLLS. 

GiOey v. Burley. July 15, 1850. 

Under a marriage settlement it was recited that the deceased had agreed to 
insure his life in ^2,500, and that the same had been effected in the 
names of the trustees, and the sud sum of £2,500 was settled upon the 
trusts therein declared, and he covenanted to pay the premiums. At the 
deceased's death there was a considerable amount of bonuses, which in 
the absence of any directions as to their being applied in reduction of 
the annual premiums had been added to the sum insured : Heldj that the 
trustees of the settlement and not the husband's executors w^re entitled 
thereto. 

It appeared that under his marriaee settlement, dated in 1825, 
it was recited that the deceased had agreed to insure his life in 
<£2,500 in the Rock Life Assurance Company, and that the same 
had been effected in the names of the trustees, and the said sum 
of £2,500 was settled upon the trusts therein declared, and he 
covenanted to pay the premiums thereon. The policy had, how- 
ever, not been effected until a short while afterwards, when it 
was taken in his own name. By the rules of the office parties 
assuring were entitled to have the bonuses either in cash or in 
reduction of the annual premiums, or added to the amount of 
the policy, Thie deceased had never directed which way he 
would have the bonuses applied, and they were accordingly add- 
ed to the sum insured by the policy, and upon his death his ex- 
ecutors claimed the amount thereof as against the trustees of 
the settlement. 
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Selwyn and Surrage in support ; 0-. Lake Buasellj for the 
truflteeSy contra. 

The Master of the Rolls said that • it was intended to settle 
the policy and not the specific sum of <£2,500, and that the 
trustees were therefore entitled to the bonuses as well as the sum 
insured. 



BREACH OF TRUST— SOLICITOR CO-TRUSTEE— STRIKING OFF 

THE ROLL. 

LORDS JU8TXCI8. 

Thompson v. Finch, July 23, 1856, 

A sum of money in the hands of trustees (one of whom was a solicitor) 
was lent on a security in the former's name, which ultimately proved 
of no value, and the sum was lost. The Lords Justices ^ on affirming the 
decision of the Master of the RoUs^ declaring that such truRtoo was liable, 
made an order on the solicitor to shew cause on a day named why, on 
the materials before the Court in that suit and two other suits, he should 
not be struck off the roll. 

This was a suit by the tenant for life of a fund in the hands 
of two trustees (a Mr. Finch and a solicitor) for a declaration 
that Mr. Finch was liable to replace the fund which had been 
lent on a security in his name, and which ultimately proved of 
no value, and the money was lost. The Master of the Rolls 
having made a declaration accordingly, this appeal wo^s presented. 

jB. Palmer and Shebbeare for the plaintiff; Follett and Os- 
borne for Mr. Finch ; Bayshawe and Southgate for certain in- 
fants. 

The Lordn JtLSticeSj in aflSrming the decree of the court be- 
low, said that the matter could not, as to the co-trustee, who was 
a solicitor, rest, but that it was the duty of the courts having re- 
gard to the interests of society at large, to make an order upon 
the solicitor upon a day named to shew cause why, upon the ma- 
terials before the court in the present suit, and also in Finch v. 
ShaWf and Colyer v. Finch, he should not be struck off the roU. 
The solicitor to the suitors' fund would take the necessary steps 
to carry out these directions. 
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TRUSTEES-BREACH OF TRUST— PROFIT BY STRANGER- 
COSTS. 

XASTEK OF THE ROLLS. 

Hodgson v. Hodgson, July 23, 1856. 

Trustees in order to obtain a greater rate of interest on a trust fund sold 
out stock, and lent it to one of the testator's sons. Afterwards a suit be- 
ing threatened, the trustees invested the same amount of stock, but the 
cash paid for the purpose was less than was received on the sale : Heldf 
that the trustees were not bound to give the estate the benefit of such 
difference. The plaintiff, who was entitled to a contingent interest, was 
put to his election between the stock re-purchased, or such a sum as the 
original stock produced laid out in the purchase of stock at the price of 
the day. The trustees were ordered to pay the plaintiff's costs, but no 
order as to those of the ceaiuis que trustent — ^the sale having been made 
with their concurrence. 

Heldy that a stranger to whom a trust fund is improperly lent, will not be 
called on to account for the profit for the benefit of the estate, although 
if lent to one of the trustees he will. 

A testator gave to three of his children the interest of a sum 
of £2,000 Three-and-a-Quarter per Cents., each for life, and the 
principal to their children upon their death. It appeared that 
the trustees, in order to obtain a greater rate of interest, had 
sold out the whole .£6,000 stock for £5,925 cash, and lent the 
same to one of the testator's 6ons. They, however, repurchased 
the same amount of stock, upon this suit being threatened, for a 
sum of £5,340. 

R. Palmer and Karslalce for the plaintiflT, who had a contin- 
gent interest, claimed that the estate should have the benefit of 
the difference. 

Moupell, Cairns, Selwyn, Speed, Baggallay and . Keene for 
the defendants. 

The Master of the Rolls said that although the sale and loan 
of the trust fund was a breach of trust, it did not appear that 
the trustees had made a profit thereout. The person to whom it 
was lent had not so traded with it as to produce any profit ; but 
even if he had, the court could not have made him accountable 
as a trustee. If one of the trustees had made a profit, of course 
it enured for the benefit of the estate, but it was otherwise in 
the case of a stranger to the estate. The plaintiff would elect 
to take the stock repurchased, or to have such a sum as the orig- 
inal stock produced laid out in the purchase of stock at the price 
of the day. The trustees would pay the plaintiff his costs, but 
no order would be made as to those of the cestuis que trustent, 
who had concurred in the sale. 
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INJUNCTION— EXECUTION IN ACTIONS ON POLICIES OF INSU- 
RANCE— DEMURRER FOR WANT OF EQUITY. 

TICS-CHANCELLOR KINDIRSLET. 

Brince of Wales Assurance Company v. !Prulock. July 28, 1856. 

In an action on a policy the defendant in equity obtained a verdict, and in 
another action upon a second policy the verdict also passed for him. The 
.plaintiffs then filed a bill to restrain the issue of the execution on the 
ground that one B., who had with the defendant obtained the policies by 
false representations, was kept out the way, and could not be served with 
a subpoena : Held, that inasmuch as ^ new trial could be obtained at law 
on that ground, a demurrer for want of equity must be allowed. 

This wa^ a bill to restrain the issue of execution in two ac- 
tions brought against the present plaintiffs on two policies of in- 
surance for <£7,000 and £4,000 on the life of a Mr. Godrell, on 
the ground that these policies were obtained by false represen- 
tations of his being a temperate man and having a very good 
life. It was alleged that one Brade, who had combined with 
the defendant in the scheme, had been purposely kept out of the 
way on the trial, and that the plaintiffs were unable to serve him 
with a subpoena, although they had sought to do so by all the 
means in their power. There was a demurrer for want of equity. 

Bailey and C. T, Simpson in support ; Gldsse and Freeman 
contra. [Cwr. ad. vult. 

The Vice-Chancellor said that it did not appear by the bill 
what pleas had been pleaded to the actions, which was very ma- 
terial. From the statements in the bill, it was obvious that the 
person procuring the policies in the manner alleged would never 
be entitled to recover on either, and the facts alledged would 
constitute a good defence at law to any action brought in re- 
spect of the policies. It was not suggested that the plaintiffs 
were ignorant on going to trial of any of the facts except of 
Brade's beneficial interest in the policies. It was stated that 
his non-production was a surprise on them. But the very state- 
ment that if he had been produced their cstse would have been 
proved showed there was a complete defence at law, and that 
the miscarriage could be set right. It also appeared that when 
the second trial came on, no attempt was made to postpone on 
the ground of Brade's absence, but a verdict was allowed to go in 
that also. It was competent on that ground to move for a new 
trial, and therefore as relief could be had at law, the demurrer 
must be allowed. 
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LEGACY— ADEMPTION—RECITAL IN CODICIL AS SUBSISTING 
AND FURTHER GIFT. 

MASTER OF THE ROLLS. 

Hopwood V. Hopwood, July 24, 1856. 

A testator gave portions of £5,000 to his three children. Upon his daugh- 
ter's marriage he settled £2,000 on her, and by a codicil revoked the gift 
to her of the £5,000, and gave her £3,000. His son F. then married, 
and the testator covenanted to pay £5,000 to the trustees of his settle- 
ment within twelve months of his death. By a second codicil, dated 
about fifteen years afterwards, the testator recited the gifls of £5,000 in 
his will to his sons, and gave them £7,000 each in addition, and he con- 
firmed his will and previous codicil. By a third codicil he recited that 
he had given his other son H. £5,000, and directed it should be in satis- 
faction of the legacy of that amount in his will to him, but he confirmed 
his will and previous codicils in other respects : Held, that the legacy of 
£5,000 to F. was not adeemed by the covenant in the settlement of that 
amount. 

The testator by his will directed sums of £5,000 each, to be 
raised by his trustees out of certain property by sale or mort- 
gage, for his sons Frank and Harvey, and his daughter. Upon 
the subsequent marriage of his daughter with Lord Sefton the 
testator settled on her £2,000, and by a codicil to his will revoked 
her legacy of £5,000, reciting such settlement, and gave her 
£3,000. Afterwards his son Frank married Lady Eleanor Stan- 
ley, and the testator covenanted to pay the sum of £5,000 to the 
trustees of his settlement within twelve months after his death, 
with interest in the meantime. By a second codicil, dated about 
fifteen years after such marriage, the testator, after reciting the 
former gifts to his sons of £5,000 each, directed his trustees to 
raise two further sums of £7,000 each, to be held on the same 
trusts, and to be applied in the same manner as directed by his 
will of the £5,000, and he thereby confirmed his will and pre- 
vious codicil. By a third codicil the testator recited that 
he had raised £5,000 for his son Harvey since the date of his 
will, and directed that it should be in satisfaction of the legacy 
to him of £5,000 in the will, and he confirmed in other respects 
his will and codicils. The question was now raised whether the 
legacy in the will to the testator's son Frank was not adeemed 
by the subsequent settlement of that amount on his marriage. 

Solicitor- General, Roupell and Karslake for the plaintiff. 

The Master of the Itolls (without calling on B. Palmer and 
Little for the defendant) said that by the various alterations 
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which the testator had made from time to time in his will, it ap- 
peared at first sight that he intended the sum given under the 
settlement should be in satisfaction of the gift under the will. 
But upon looking, at the codicil made subsequently to the mar- 
riage of Mr. "Frank Hopwood, he distinctly stated the gift by 
the will of £5,000, and his intention of leaving him a still fur- 
ther sum. If he had intended that the sum given under the 
Battlement should satisfy the gift by the will, the testator would 
have expressed himself to that effect. He had not, however, 
done this, but had clearly signified a contrary intention by re- 
ferring to the gift under the will as a subsisting one. The leg- 
acy was accordingly not adeemed, and the son was entitled to 
both legacies. 



WILL— EXTRINSIC EVIDENCE AS TO MEANING OF SYMBOLS 

USED IN. 

MASTER OF TH& ROLLS. 

Kell v. Charman. July 26, 1856. 

A testator, who was a jeweller, gave to his son William "the sum of i. x. 
X." and to his son Robert Charles "tlie sum of o. x. x.,": Held, that 
the evidence of the shopman was admissible to show that these wore pri- 
vate trade marks, and meant respectively £100 and £200. 

A testator, who was a jeweller, gave his son William " the 
sum of i. X. X.,*' to his son Robert Charles "the sum of o. x. 
X.,'* and to his two daughters other legacies, about which there 
was no question. 

Lloydj Palmer^ Shapter and Baggallay for the respective 
parties. 

The Master of the Rolls admitted the evidence of the testa- 
tor's shopman, showing that these letters were the testator's pri- 
vate trade marks, and meant respectively £100 and £200. 
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INJUNCTIOxN— RESTRAINING PERFORMANCE OF MUSICIAN- 
ASSIGNMENT OF ORIGINAL CONTRACT. 

VICE-CHANCELLOR KINDERSLEY. 

Gay y, Plcco. August 4, 1856. 

The defendant contracted to penform on a musical instrument for B. and 
P., who afterwards, without his consent or being made a party, assigned 
their contract to the plaintiff for certain considerations. An injunction 
was refused with costs to restrain the defendant from performing on his 
own account. 

Denney appeared in support of this motion for an injunction 
to restrain the defendant^ who was a blind pipe-player, from per- 
forming in public or private on his own account. It appeared 
that the plaintiff had in 1855 obtained an assignment of a con- 
tract, under which the defendant agreed to perform for Gaetano 
Bagurelli and Antonio Poletti, for the considerations therein 
mentioned, and that he had fitted up a house for the defendant 
in Hart-street, Bloomsbury, which, however, he left in June last 
with Poletti, and had since performed on his own account. 

Selwyn and 6r. M. Griff ard for the defendant. 

The Viee'CJiancellor said the question was whether a man 
who had agreed to render his services to one person could be 
bound by a transfer of such services from his employer to ano- 
ther person. The original contract was with the defendant, to 
provide for his care and maintainance, and that his brother 
should accompany him. The assignment was with the consent, 
not of Picco, but of Poletti, who obliged himself that the de- 
fendant should perform for the benefit of the plaintiff and of 
himself, and follow him wherever he should think expedient to 
go. There was no contract between the plaintiff and the defen- 
dant — he was neither a party, nor was his consent asked to the 
contract made, The defendant, however, also swore that he had 
never been informed of it, and looked upon the plaintiff as the 
treasurer only of the concern. The injunction would, therefore, 
be refused, with costs. 
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APPOINTMENT OF PAID RECEIVER— APPEAL FROM VICE- 
CHANCELLOR. 

LORDS JUSTICES. 

Jjey V. Ley, July 17, 1856. 

The Vice-Chancellor Stuart appointed in chambers a paid receiver : Held^ 
that no appeal laid therefrom, in order to appoint some of the parties 
who were willing to act without salary. 

This was a motion, by way of appeal, from an order of Vice- 
ChanceUor Stuart in chambers, appointing a paid receiver in 
this suit. 

Malins and Karslahe in support, asked for the appointment 
of certain of the parties to the suit, who would act without sal- 
ary. 

Cairns and Toller contra. 

The Lords Justices said that the discretion of the Vice-Chafc- 
cellor, as to the choice of a receiver, was not the subject of ap- 
peal, and the motion was accordingly dismissed with costs. 



MARRIAGE SETTLEMENT— CONSTRUCTION— " OR OTHERWISE" 
— AFTER-AOQUIRED PROPERTY. 

VICE-CHANCELLOR KINDERSLEY. 

In re Newbolfs Ihistf ex parte Maitland and Wife. July 11, 1856. 

Under a will the petitioner was entitled, together with her brother and two 
sisters, to a share in a fund subject to the life estate of their mother, and 
with benefit of survivorship, payable at twenty-one. She married, and 
all her share (subject to the life estate,) and all and every other parts or 
shares to which she should become entitled under the will, "or other- 
wise," was settled upon certain trusts. Her brother attained twenty-one, 
and died before the tenant for life, intestate, and she became entitled as 
next of kin to a part of his estate. Heldf that this was not subject to 
tlie trusts of the settlement, as she took it as next of kin, and not under 
the will. 

The testator, by his will, gave a sum of money in trust to pay 
the interest, when invested, to his wife for life, and at her death 
to his son and three daughters equally, to be payable on their 
attaining the age of twenty-one, with benefit of survivorship. 
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The widow and all the children survived the testator. It ap- 
peared that one of his daughters (the present petitioner) mar- 
ried, and that by her settlement all her one equal fourth part or 
share, (subject to her mother's life's estate,) and all and every 
other part or share, parts or shares, to which she, or her intend- 
ed husband in her right, should become entitled under or by vir- 
tue of her father's will, or any appointment to be made by her 
mother, " or otherwise," was conveyed to the trustees of the set- 
tlement upon the trusts thereof. The son attained twenty-one, 
but predeceased his mother, the tenant for life, unmarried and 
intestate, and administration of his estate was granted to the 
second sister. The petitioner's husband had died, and she had 
married again. 

The question was now raised on this petition presented by her 
and her husband for payment of her share, as one of the next 
kin of her brother's estate, whether such share was subject to 
the trusts of the settlement. 

Bailey and Wickens in support ; Q^laase and Urskine for the 
trustees of the settlement. 

The Vice- Chancellor said that the petitioner took such share 
not under the will, but as next of kin to her brother, and that 
although it might be part of the original fund, she had not ac- 
quired it as such. An order would accordingly be made as 
prayed. 



RESCUE— ATTEMPT TO ESCAPE. 

Commonwealth v. O'Neah. 
In the Circuit Court of Floyd Co. Va., 

There is a distinction between a rescuCf and aiding an attempt to escape^ and 
if both offences are charged, or attempted to be charged, the indictment 
is bad for uncertainty. 

Force is a constituent element of a rescue ; and if the indictment omits the 
word *^forcihly*^ it is infective. 

An indictment under sec. 8, chap. 194 of the Code, charges the defendants 
with aiding the attempt of a prisoner, charged with felony, to escape, but 
does not allege either that the prisoner did, or did not escape ; it is bad. 
It must appear whether he escaped or not. 

At September term 1855, of the Circuit Court of Floyd 
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County, an indictment was found against Alfred M. O'Neal and 
Stanford O'Neal ; which, (omitting the formal parts,) is in these 
words. 

" That on the 22d day of August, 1855, at the county afore- 
said, one Isaac W. O'Neal was in the legal custody of Bl. W. H. 
a constable of Floyd county, and on trial before J. W. and S. 
S., justices. of the peace for said county, on a charge of felony, 
in having committed the detestable and abominable crime against 
nature, of having carnal intercourse and copulation with a 
mare : and that Alfred M. O'Neal and Stanford O'Neal, whilst 
the said Isaac W. O'Neal was lawfully in custody as aforesaid, 
and on trial for the felony aforesaid, did attempt to rescue the 
said Isaac W. O'Neal from the custody aforesaid, by conveying 
him secretly to the door, and advising him to make his escape, 
and whilst he was escaping and the oflScer in pm-suit, by threat- 
ening to kill the officer and attempting to impede )iim in his said 
pursuit." 

The defendants appeared at September term 1856, and moved 
to quash the indictment. 

TT. H. Cook for the defendants. 

1st. This indictment is drawn under the 8th section of chap. 
194, of the Code.* That section embraces several offences — 
some felonies and some misdemeanors ; but this indictment seems 
to be an effort to blend them all into one nondescript sort of 
crime. There is no allegation of any one distinct and complete 
offence : but an abortive effort to consolidate two insufficient 
charges into oar accusation. It is impossible to discover the of- 
fence really intended to be charged, and for that uncertainty 
the indictment is void. 

2nd. This indictment cannot be sustained under the first 
branch of the statute ; that for aiding, or attempting to aid an 
escape^ No facts are alleged upon which such a charge can 
rest. Advising a prisoner to make his escape^ is no offence : 

* 2 8. Where a person is lawfully detained as a prisoner in any jail, prison 
or custody, if a free person shall convey any thing into the jail or prison, 
within intent to facilitate the prisoner's escape therefrom, or shall, in any 
way, aid such prisoner to escape, or in the attempt to escape from such 
jail, prison, or custody, or shall forcibly rescue, or attempt to rescue, him 
therefrom, such free person, if the rescue or escape be effected, shall, if the 
prisoner was detained on a conviction or charge of felony, be confined in 
the penitentiary not less than one nor more than five years, and if the same 
be not effected, or if the prisoner was not detained on such conviction or 
charge, be confined in jail sis months, and fineJ not exceeding five hundred 
dollars. 
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there must be some act done towards effecting the escape. This 
defect is not aided bj the words " conveying him secretly to the 
door/* Such language has no legal sense or meaning: it des- 
cribes no definite act : it is an incomprehensible expression ; one 
to which, neither a technical nor ordinary acceptation can be 
attached. • 

3rd. But the indictment purports to be founded on another por- 
tion of this seel ion. It is alleged that the defendants "did at- 
tempt to rescue' the prisoner. But the acts charged do not 
amount .to such an attempt. Force is of the essence of a res- 
cue, and an, effort to use force is of the essence of an attempt to 
rescue. The broad distinction between an escape and a rescue 
is, that the former may or may not be accompanied by force, 
the latter always implies force, " When the liberation of the 
party is effected by himself or others, without force^ it is more 
properly called an escape ; where it is effected by the party him- 
self, with force, it is called prison-breaking ; and where it is ef- 
fected hj others J withforce^ it is commonly called a rescue.*' 1st. 
Russell on Crimes, 367. The same writer, at page 383 speaks 
of "rescue, or the offence oi forcibly and knowingly freeing 
another from arrest." ' But the* statute settles this. It, in terms, 
makes /<9r(?e an element of the offence of rescue. "Shall forci- 
bly rescue or attempt to rescue** is the language* Without the 
word forcibly — or at least some expression fully equivalent there- 
to, the indictment would be bad— even if it charged facts from 
which force might be inferred, 12 Russel, 384. But it does not 
charge any such facts. The facts alleged do not even amount 
to a charge of aiding an escape — much less do they constitute 
a rescue. The concluding allegations do not cure the defect. It 
is said that the defendants " threatened to kill the officer and 
attempted to impede him in his pursuit** of the prisoner. Force 
or violence is not charged in this part of the indictment, nor can 
the court infer it. The threat, of course, amounts to nothing. 
And it should have appeared how they attempted to impede 
him. And again this chavge rests upon the supposition that the 
prisoner had already escaped, that the officer was attempting to 
recapture him : but to impede him in so doing is altogether a 
different charge from -that of rescuing him from the custody of 
the officer. It is made so by the statute. By section 27 of 
chapter " to impede an officer by threats or force in the discharge 
of his duty,*' subjects the offender to fine and imprisonment, or 
either, at the discretion of a jury. This makes that offence a 
very different affair from a rescue. The latter may be, in some 
instances, a felony ; and at any rate the punishment is a fixed 
one, in character at least ; and no discretion is left except as to 
the extent of that punishment. 
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4th. But there is another decisive objection to this indictment. 
It does not appear whether the prisoner escaped or not. On 
this fact depends altogether the grade of the offence, attempted 
to be charged in this indictment. The prisoner was in custody, 
and undergoing his preliminary examfaiation and trial, for an al- 
leged felony. In the language of the statute he wais " detained 
on a charge of felony." In such case the rescue or escape if 
effected is ^felony — the unsuccessful attempt to effect a rescue 
or escape is only a misdemeanor. In the former case this court 
has no jurisdiction to try this indictment. The defendants must 
first have the benefit of an examination in the County Court ; 
and must be proceeded against regularly as in all other cases of 
felony. In the latter the indictment is properly presented with- 
out the preliminary examination. But this indictment does not 
charge that the prisoner did not escape-— or rather wa^ not res- 
cued. It is true that it only charges an attempt to rescue ; but 
in the next breath it says that he " was escaping'' and that jpwr- 
suit had to be made. Now if he actually escaped this Court has 
no jurisdiction until after the County Court has acted in the 
matter. Mr. MayOy in commenting upon this section at page 
229 of his " Guide,'* dwells with force upon this view. But it 
needs no authorities. The statute is clear. 

There was no argument submitted for the Commonwealth. 

Fulton, J. It is impossible to sustain this indictment. Any 
of the objections urged would suffice to overthrow it : but the 
last is particularly worthy of consideration. Let the indictment 
be quashed. 

Indictment quashed^ and defendant discharged. 



NEW TRIAL; EVIDENCE, PLEA^DING. 

Price YB. Wall. 

In the District Court at Abingdon, December term, 1856. 

In slander, the plaintiff having proved the speaking of the words on one 

occasion, may prove the speaking of the same words on other occasions, 

though there be but one count and one set of words. 
It is not error to render judgment for the amount found by the jury, even 

though the declaration be blank as to the amount of damages, and the 

torit be lost, so that the defect cannot be supplied. 

This was an action for slander, brought by Wall against Price 
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in the Circuit Court of Montgomety County, and tried at Sep- 
tember Term, 1856. The declaration contained but one county 
and set forth but one set of words — ^the gist of which was a 
charge, that the plaintiff " had killed and sold a diseased hog." 
No specific sum of damages was laid in the declaration — ^but a 
blank was left for the amount. There were two pleas — not 
guilty and a justification on the ground that the words were 
true. No objection had ever been made to the declaration. 

On the trial the following bill of exceptions was filed, and it 
explains itself. " On the trial of this cause the plaintiff, to sus- 
tain the issue on his part, proved by Elijah Hodge, that on the 
day of the election in May 1855, he heard the defendant say 
that Floyd Wall, (the plaintiff) was the man who killed a sicK 
hog, and sold it to George Keester, and that it could be proved ; 
and witness stated no one was then present but himself, the de- 
fendant and Ballard Linkhouse. The plaintiff then introduced 
Ballard Linkhouse, and asked him, what he had heard the de- 
fendant say about the plaintiff. The defendant insisted that the 
question and answer should be confined to the precise time men- 
tioned by Hodge, and objected to the introduction of any evi- 
dence of words spoken by the defendant at a different time and 
place from that mentioned by Hodge ; but the court overruled 
the objection, and permitted the witness Linkhouse to testify as 
to words spoken by the defendant upon other occasions : to 
which opinion the defendant excepts, &c.. 

There was a verdict for the plaintiff, with $364 damages. We 
extract the further proceedings from the record — as follows ; 
(after setting out the verdict:) ^'Whereupon the defendant, 
by hia counsel, moved the court to set aside the verdict, and 
award him a new trial, upon two grounds. First, that the ver- 
dict was contrary to the evidence : Secondly, that the dama- 
ges in the declaration were left blank. The court overruled the 
motion, on the first ground, for the reason that the testimony 
was conflicting and the jury were the judges of the credibility of 
the witnesses. In regard to the second ground the court an- 
nounced its opinion that although the damages were left blank 
in the declaration, the omission, after verdict, might be supplied, 
by inspection of the writ : the counsel for the defendant then 
called for the writ, and upon search being made by the Clerk, it 
could not be found or produced ; the court, notwithstanding, 
overruled the motion for a new trial on the second ground : there- 
fore it is considered, &c.,*' judgment for damages and costs. 

To this judgment Price prayed a supersedeas, which was al- 
lowed ; and the cause jiow came on to be heard ; and was argued 
by B. R. Johnston and^ J". T, Campbell for the appellant, there 
being no 'counsel for appellee. 
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Hopkins, J. delivered 4;he opinion of the Court. 

It s0em8 to the Court here that it was competent for the ap- 
pellee, in the Circuit Court, upon the pleadings in the cause, to 
introduce evidence of the speaking of any, or all the words laid in 
the declaration ; and that he wa(i not restricted, as the appellant 
insists, to proof of the speaking of the words, upon one occa- 
sion. Proof that the same -words were spoken at different times, 
and on different occasions, is admissible to shew the malice of 
the defendant, and to enhance the damages. 

The Court is further of opinion, that the plaintiff in error, 
having elected to go to trial in the Circuit Court, upon the gen- 
eral issue, the objection to the declaration comes too late, after 
verdict. The writ is a part of the record, only for the purpose 
of amendment. Payne ^c. vs. Chrim^ 2d Munford 297. It has 
been settled by the Court of Appeals, that where the damages 
have been left blank in the declaration, the Court may inspect 
the writ, after verdict, and supply them from it, though oyer be 
not taken. Stephens vs. Whiter 2d Wash. 203, Biggs vs. Mor- 
ris, 3d Hen. ATklun. 268. The plaintiff in error has neither 
alleged nor proved, that the dapages recovered exceed those 
laid in the writ. The onus was on him. The nonproduction of 
the writ, which the law entrusts to the care and keeping of the 
clerk, does not necessarily vitiate the verdict. It is therefore 
considered that the judgment of the Circuit Court he. affirmed; 
and that the appellee recover &c. 

Allen, P. and Hudson, J. concurred. Fulton, J. tried the 
cause, and rendered the judgment in the Circuit Court ; and 
Bailby, J. was absent 



RBIMOTAL PROM THE BAR— POWER OP THE COURTS.* 
In the Superior Court of Suffolk County, Massachusetts, a 

* We extract this ca8e from the Boston Law Reporter. In Fislier^s case, 
6 Leigh 619, our Supreme Court of Appeals decided that an attorney could 
not be disbarred by the mere exercise of authority by a Court, but thatjiis 
offence must be passed upon by a jury. In Leigh's case, 1 Mun. 476, it was 
decided that an attorney at law is not an officer of the Commonwealth. 
The provision of law following gives the attorney the right to a trial by 
jury.— [Ed. 

If any circuit court observes anj mal-practice therein by an attorney, or 
if complaint be made to any circuit court of mal-practice by any attorney 
therein, or in the court of the county or corporation for which such circuit 

5 
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case of much interest recently arose upon the petition of a citi- 
zen, filed September 12, 1856, praying that A. B., an attorney, 
&c., might be adjudged guilty of contempt of court, and forbid- 
den to practise in the courts of the Commonwealth. The case 
was investigated by and argued before the full bench, and it was 
proved, to their satisfaction, that the respondent had appropria- 
ted to his own use a small sum of money belonging to his late 
client, the petitioner, and had endeavored to deceive the peti- 
tioner in respect to its appropriation. The principal points of 
law raised by the respondent were, first, that he was entitled to 
a trial by jury, and, second, that the court had no jurisdiction, 
because the money alleged to have been misapplied was collected 
on an execution issued out of the Justices Court. In a case of 
so disagreeable a complexion, we prefer, for obvious reasons, to 
omit the name of the respondent ; the petitioner was represent- 
ed by B. F. Russelly of Boston. We give the opinion of the 
court, (omitting most of the statements of facts,) which was de- 
livered by 

Huntington, J. — The Superior Court of the County of Suf- 
folk has " in all respects, the same powers which the Court of 
Common Pleas" had, sitting in the county, and "jurisdiction in 
all cases, and in the 'fiame manner, and to the same extent'' 
which that court had, " whether original and exclusive, concur- 
rent or appellate;'* and all acts applicable to the Court of Com- 
mon Pleas, apply to this court. 

The 25th section of the 88th chapter of the Revised Statutes 
provides that any attorney may be removed by the Supreme Ju- 
dicial Court, or the Court of Common Pleas, for any deceit, mal- 
practice, or other gross misconduct, as well as be liable in dam- 
ages to the party injured, and to such other punishment as may 
be provided by law. 

By the 22d section of the same chapter, the oath of office re- 
quired on admission to practice, is, that the candidate shall con- 
duct himself in the office of an attorney, according to his best 
knowledge and discretion, and with all good fidelity as well to 
the courts as to his clients. Having taken this oath in open 
court, and been admitted to practice, he may practise in every 
court in the State. 

court is holden, such .court shall order the attorney to be summoned to shew 
cause why an information should not be filed against him ; and if such in- 
formation be ordered and the attorney be found guilty, the court may sus- 
pend his license for a time, or annul it. The court of appeals, special court 
of appeals and the general court, shall have the like power over attorneys 
practising in those courts respectively; and in case an information should 
DC ordered in such case, may cause a jury to be empanneled to try the 
Bftme.— C7a<Ze of Virginia, Chap. 164, J 6, p, 635-6. 
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The respondent, in his argument, ohjected that the petitioner 
had not proved that he was an attorney of this court, but the 
answer contains a sufficient admission of this fact. If it were 
not so admitted it might become a question how far this court 
can refuse to take notice officially of facts which have been offi- 
cially brought to their knowledge heretofore by the petitioner 
himself. 

The right to a trial by jury, claimed by the respondent, upon 
the facts alleged against him, is one which the court would most 
willingly concede, if precedent or authority were shown to exist 
for it. But the usage has always been otherwise in cases of 
this sort, and it is therefore not within the constitutional proyi- 
sion upon the subject of trial by jury. * Applications of this sort 
are to the high discretion of the court, and no part of their duty 
can be delegated to another tribunal. It is undoubtedly true, that 
fine and imprisonment, loss of liberty and loss of the means of 
livelihood, may follow the exercise of this power ; and this con- 
sideration has induced us to examine carefidly the extent of the 
jurisdiction powers and duties of- courts, in this summary mode 
of proceeding, as well at common law as by the provisions of our 
statutes, and I will briefly state the result before proceeding to 
apply the evidence. 

In this State, applications for the removal of attorneys have, 
happily, not been so frequent as to render this branch of legal 
proceedings matter of every-day learning and practice. The 
general principles, as to the duty of attorneys, and their liabili- 
ty to actions for damages, are more familiar ; but it is also well 
established that courts of records have a discretionary power 
over their own officers, and are to see that no offences are com- 
mitted by them which may bring disgrace upon the courts them- 
selves. 

By the common law, attorneys are liable to an attachment, 
and they have been 'punished in numberless instances for such 
offences as these, prosecuting or defending a suit without direc- 
tions from the jgar^ ; for base and uhfair dealings towards their 
clients in the way of business, as for protracting suits by little 
shifts, demanding m»ney for business never done, detaining their 
clients' writings or monej^ recovered and received* by them ; for 
attempting to forge a writ or other matter of record ; or for en- 
deavoring to impose on the couri. All officers of court are pun- 
ishable for^ disobeying the commands of the court, or for exer- 
cising them oppressively, or otherwise misdemeaning themselves 
in their offices ; and attorneys, a^ such officers. Are liable to be 
punished in a summary way, as by attachment, or by having 
their names struck from the roll of attorneys, for any ill practice 
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attended with fraud or corruption, and committed against the 
obvious rules of justice and common honesty. 

An attorney of one court practising in another court, becomes 
amenable to the jurisdiction of such other court. If attorneys 
do anything wrong, as attorneys, in inferior courts, the superior 
courts will punish them for it, for they cannot act in the former, 
unless they are admitted in the latter. Bac. Abr. Attachment, 
Attorney H. ; People v. Wiliariy 5 Johns. 368. 

In People v. Smithy 3 Caines,. 221, the defendant, an attor- 
ney, was called on to show cause why an attachment should not 
issue for appropriating money collected for his client. Resist- 
ance was made on the ground that it would leave an officer of 
the court in a' worse situation than any other citizen, as he would 
lose the benefit of a trial by a jury. The court held, that there 
was no doubt of the authority of the court to proceed against 
attorneys for misbehavior, in this summary way, and that an at- 
tachment against the person should issue, unless he paid over any 
balance due the client, in twenty days. 

In Rex V. Tew^ Sayer, 50, an attachment was ordered against 
an attorney for negligence in not retaining coimsel, he having 
received money for that purpose, and the client having been non- 
suited and committed to jail, in consequence of the neglect. 

In Rex V. Bennett, Sayer, 169, an attorney who took a secu- 
rity which he knew to be worthless and discharged the defend- 
ant, was ordered, .by this summary process, to make satisfaction. 

In Rex V. Southertony 6 East, 127, a rule was made on the 
defendant, an attorney of the court, for writing a letter threat- 
ening a penal prosecution, for the purpose of obtaining money, 
and the defendant yielded, his counsel admitting that he .could 
not resist the application^. 

In Ex parte Brotmsall, 2 Cowp. 829^ application- was made 
to strike the defendant from the roll of attorneys, he having been 
convicted of stealing a ^guinea. Besistani^e was made on the 
ground that to comply' with the application would be to punish 
him a second time for the, same o&nce, he having be^n branded 
in the hand. Lord Mansfield held that the application was not 
in the nature of a second trial or new punjishment, but only 
raised the question whether the person should continue a mem- 
ber of a profession which should stand free from all suspicion ; 
and he was pronounced unfit to practice, not by w^y of punish- 
ment, but in the exercise o£ the -discretion --of the court, in de- 
termining whether a man whom they had formerly admitted, was 
a proper person to be continued on the roll or not. 

Hughes v. Mayne, 3 T. B. 276, and Strong v. ffowey Strange, 
621, were cases where attorneys were compelled, by this summa- 
ry process, to deliver up writings entrusted to them as attorneys. 
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on the ground that courts would in this mode compel all attor- 
neys to perform their trust. 

In De Woolfe et al.^ 2 Chitty, 68, a summary application was 
made against an attorney to compel him to pay over moneys re- 
ceived by him, though he had not been employed in any suit in 
court, and objection was taken on this ground, and that the rem- 
edy should be in equity, and with a jury trial. The court say 
that the more recent doctrine is that where a person has been 
employed in consequence of his being an attorney, though not 
in an action, the court will interfere summarily,' and compel him 
to do what is right. The authority of this case was recognized 
in Aitkin's case, 4 B. &; Aid. 47. 

In Wigg v. Mook and WifCy 6 ^od. 86, an attorney under- 
took to appear for the defendants, but afterwards refused, so 
that judgment was entered against them. It was adjudged a 
contempt of court, and to use the language of the reporter, the 
court "ordered the attorney to be laid by the heels." 

These cases, and the provisions of our statutes, seem fully to 
meet all the legal objections raised by the respondent, ana to 
leave no reasonable doubt of the power and duty of the court. 
[After reviewing the evidence, the court proceeded.] 
If it were the mere case of a neglect to pay over moneys col- 
lected, we might suspend judgment to give the respondent an op- 
portunity to satisfy the petitioner's claim within a short period 
of time, but we cannot avoid the conclusion that the respondent 
has not " conducted himself with all good fidelity as well to the 
courts as to his client," and that he is guilty of a fraudulent ap- 
propriations of these moneys, and "mal-practice." The answer 
of the respondent, and the line of defence pursued by him, would 
indicate pretty clearly, that there has been an attempt to impose 
on the court, which should noif pass unnoticed, though not nec- 
essarily forming part of the basis of the judgment. 

The only remainmg consideration- is as to the iudgment to be 
entered in the case. We are not unmindful of the value of his 
profession to an attorney, nor how serious the consequence to 
him may be of being deprived of its exercise ; and where the 
facts can be explained or reconciled with an honest purpose, or 
do not necessarily indicate a dishonest one, courts would be very 
slow to pass a judjzment which should work such a deprivation. 
In the language of Marshall, C. J., in Hx parte Burr^ 9 Wheat. 
529, " The profession of an attorney is of great importance to 
an individual, and the prosperity of his whole life may depend 
on its exercise. The right ought not to be lightly or capricious- 
ly taken from him. On the other hand, it' is extremely desira- 
ble that the respectability of the bar should be maintained. For 
these objects, some controlling power, some discretion ought to 
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reside in the court ; it ought to be exercised with great modera- 
tion and judgment, but it must be exercised." 

Fine or imprisonment is not asked for in this case, and the 
language and intent of our own statute seem to contemplate a 
removal rather than a striking of the attorney from the rolls, 
when mal-practice is proved. The judgment of the court, there- 
fore, is, that the respondent is guilty of contempt of court, and 
mal-practice, and that he be removed from practice as an attor- 
ney in any court of this Commonwealth. 



REPRESENTATIVE OF HUSBAND— RIGHT TO TIMBER CUT. 

District Court at Williamsburg. 
John T. QiUiam and Wife v. Geo. W. Crawley's AdmW. 

A husband seized of an estate, in right of his wife, has the right to cut 
down and dispose of the timber growing on the wife's lands. 

Timber cut down and severed by the husband during the coverture becomes 
personal property, and although it may not be removed off the land dur- 
ing the life-time of the husband, his personal representative would be 
entitled to it. 

On a case agreed, the following facts appeared : John T. Gil- 
liam and wife instituted in the Circuit Court of Williamsburg 
and James City, an action of assumpsit against Nathaniel Pig- 
gott, administrator of George W. Crawley, deceased, to recover 
|360. The claim of the plaintiflfa was based upon the following 
circumstances : 

George W. Crawley, deceased, interm9.rried during his life- 
time with Ann L. Cook, she was the owner in fee of a valuable 
real estate which abounded with valuable timber. Crawley dur- 
ing his life, and after his intermarriage with the female plaintiff, 
cut and sold from the land a large quantity of timber, and with- 
in the last few years of his life, he made contracts with certain 
persons who were to cut and haul the timber, sell it upon the 
best terms, and pay to Crawley one- half of the^nett proceeds. 
A contract of this nature was made between Crawley and Geo. 
W. Minor, previous to the death of Crawley, and Minor pro- 
ceeded to cut the timber and dispose of it. He cut a large 
quantity during the life time of Crawley, a portion of which 
was hauled, delivered and sold before Crawley's death, and a 
portion of which was lying upon the land, severed,. but not 
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removed at the time of Criwley's death from the land of 
which his wife was seized in fee at their marriage, but was re- 
moved from the part of said land where it grew to a place much 
nearer the landing, whence it was subsequently shipped. After 
the death of Crawley, Minor removed that timber from the land 
where it had been so left, delivered it at the saw mill of Durfey 
and Cole, sold it, and received the proceeds of sales. That tim- 
ber is embraced in the account filed in the papers of this cause, 
marked " A." Minor, acting under the impression that such 
portion of the proceeds of side, as belonged to Crawley, under 
the contract between Crawley and himself, was payable to the 
personal representative of Crawley, paid over tp Nathaniel Pig- 
gott, the administrator of Crawlev, the sum of three hundred 
and sixty dollars, as the portion of Crawley in the proceeds of 
the sale of timber, which had been cut during the life time of 
Crawley, but not removed from the premises until after Craw- 
ley's death. The plaintiffs upon these facts contend, that strict- 
ly speaking, Crawley had no right to cut any timber from the 
lahd, which he acquired by his intermarriage with his wife, or 
authorize any to be cut ; but they do not contend for compensa- 
tion for any timber cut by Crawley, during his life tinie, or au- 
thorized to be cuj;, and which was removed from the land during 
Crawley's life tim^. But the plaintiflb do contend, that in or- 
der to put them beyond the pale of redress, the timber must 
have been cut and removed from the land during the life time of 
Crawley. 

The circuit court sustained the plaintiff's action and pronounc- 
ed judgment for plaintifb against defendant, administrator, to 
be levied de bonis, fe. From this judgment defendant appeal- 
ed to the Distriict Court at Williamsburg. 

2/. J. Bowden for appellant. 
O^ruM A. Branch for appellees. 

On the part of the appellant, it was contended — 1st. That 
the wood as soon as severed from the land became the wood .of 
the husband or of his vendee or the joint property of both of 
them, that it was converted into personally and no longer con- 
stituted part of the real estate of the wife ; and that the amount 
of money which was contracted, to be paid the husband on ac- 
count thereof, could not, on any principle of law, be claimed by. 
the surviving wife. Had' the lumber or wood not been sold, or 
otherwise disposed of by the liusband, yet as it was severed by 
him or by others acting under him during the coverture, it be- 
came thereby a chattel, and of consequence, the chattel of the 
husband, and was no farther subject to the claim of his wife than 
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the other part of his personal property. Chierrant v. ffocker, 
7 Leigh 366. 2nd. That if there was any action in favor of 
the appellees, it must have been an (iction of tort and not of 
contract, for from the transaction set forth in the case agreed, 
no contract, express or implied, could be raised in favor of the 
plaintiffs. The action for money had and received applied only 
to cases in which the defendant has received money which ex 
oequo et bono he ought to refund ; as on a consideration that had 
failed, money obtained by extortion, &c., 2 Tuck. Com. 127. In 
this case the defendant had received no money of plaintiffs, and 
if any action lay for money received by him, it would lie in fa- 
vor of Minor and not in fevor of the plaintiffs, between whom 
and the defendant there was no privity of contract. 3rd. The 
defendant had received the money for the wood without any 
fraud, extortion or imposition on his part, and with a full know- 
ledge on the side of all parties of every fact in the case. The 
ground on which a recovery was sought was that Minor made a 
mistake of law. If so, money paid under a mistake of law 
could not be recovered back even by Minor himself— much less by 
Gilliam and wife. If these last have any just <slaim, let them 
sue Minor. His payuLent to the defendant oould not deprive 
them of their right of action against him or 6onfer on them a 
right of action against the defendant. 1 Story's Eq. § 111. 

Present — Judges Moncure, Lomax, Tyler and Meredith. 

The court is of opinion that the husband being seized of an 
estate of inheritance in right of his wife, had the right to cut 
down and dispose of the lumber growing on the wife's land, and 
as the lumber in this case was severed during the coverture, it 
became personal property to which the husband was entitled, and 
neither he nor his personal representative is liable to account for 
the same. 



ENDORSER— NOTICE. 

MxUa CoBtin v. Rchert O, Bankin.* 

To subject the endorser of a bill of exchange, where the pietrtiefl reside in 
the same town or city, the general rule is that notice of non-payment 
must be given to the endorser personally, or a written notice be left at 
his residence or place of business. A notice put in the posi-office in such 
a case is not sufficient. 

* We are indebted to the Reporter for this and the succeeding case, taken 
from Jones' No. Ca. Rep. 
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Action of assumpsit, tried before his Honor, Judge Caldwell, 
at the Spring Term, 1856, of New-Hanover Superior Court. 

The plaintiff declared against the defendant as endorser of a 
bill of exchange, drawn by one McMillan on one Roihwell; and 
the only question in the case was, whether the notice was suffi- 
cient to subject the endorser. The faicts were, that at the ma- 
turity of the bill in question, it was protested for non-payment 
by the acceptor. The notary public proved that about half past 
four o'clock, P. M., of the day when the bill fell due, he deposi- 
ted in the general letter-box of the post-office, in the town of 
Wilmington, a notice to the defendant of its non-payment, and 
that Bucn was his general habit in regard to such notices. The 
bill had been placed in the bank for collection. 

The notary public also testified that the defendant was collec- 
tor of the customs at the port of Wilmington, and resided in 
that town ; bujt whether he was in town on that day he did not 
know. 

The deputy post-master proved that the post-office was kept 
on the first floor of the house where the business of the custom- 
house was done, and that the latter was on the next floor above ; 
thAt the defendant had a special box In the post-office, in which 
all his letters, and papers, public and private, were deposited ; 
that letters put into the general letter-box of the post-office were 
taken out and put into the private boxes of such as had them, 
two or three hours after they had been put into the office ; that 
letters put into the general letter-box after five o'clock, were not 
given out till next day. He also proved that defendant called 
for letters and papers two or three times a day, and had not 
complained of any irregularity in getting them. There was no 
evidence that the defendant nad any access to the post-office 
other than the citizens generally. Upon these facts the court 
instructed the jury that the notice was suffibcient to eistablish the 
defendant's liability. Defendant excepted. 

Verdict for the plaintiff. Judgment and appeal by the defen- 
dant. 

Bryan^ for plaintiff. 

W. A. Wright^ for defendant. 

Nash, C. J. — The action is upon a bill of exchange, and the 
question referred to us, is, as to the sufficiency of the notice of 
its non-payment at maturity. In every case of the dishonor of 
a bill as promissory note, it is the duty of the holder to give 
due notice thereof to all the prior parties who are liable to make 
payment to him, and to whom he intends to looks. If he fails 
to give this notice, the parties unnotified are discharged. How 
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and when notice is to be given, has given rise to much contro- 
versy. Our present enquiry is confined to the mode. . 

All the parties reside in the town of Wilmington. The de- 
fendant is collector of the port, and keeps his office in the upper 
part of the same building in which the post-office is kept. The 
defendant has a private box in the post-office, as collector, 
in which all papers addressed to him were put, public as well as 
private, and he was accustomed to call two or three times a day, 
at the post-office, for papers and letters ; there is also a general 
box. On the same day, at half after four o'clock in the after- 
noon, on which the bill had arrived at maturity, it was, by the 
public notary, protested for non-payment, and notice thereof de- 
posited in the general letter-box ; and it was the practice of the 
post-master, at stated times, to transfer letters and papers from 
the general lettier-box to the private boxes of individuals. There 
was no evidence that the notice had come to the knowledge of 
the defendant. The general rule as to giving notice is, that 
wjiere the parties reside in the same town or city, notipe should 
be given to the party entitled to receive it, either by personal 
service, or by leaving it at his domicil, or place of business. 
Chittv on BUh, &02, 516, ch. 10 ; Bailey on Bills, 276, ch. 7, 
sec. 2. • 

.' 
"When the defendant does not reside in the same city where 

the protest takes place, but has. there a place of business, notice 
may be given at either place, at the option of the holder. This 
general rule yields to the agreement between the parties, that 
notice shall be given at any particular place ; when given there, 
it wUl be sufficient. The general rule, as to notice, is recognis- 
ed in New York, Ransom v. Mach, 2 Hill's Rep. 587, 591. 
The language of the court there, is, "the rule formerly was, 
that notice of the dishonor of a bill or note, must be served per<- 
sonally on the drawer or endorser, or be left at his dwelling- 
house, or place of business, and that rule still exists in this 
country, where the party to be charged resides in the same place 
where the presentment or demand is made." 

This rule has, however, been relaxed to meet the exigencies of 
the commercial world, and it is now well settled, that, where the 
parties do not reside in the same town, notice may be transmit- 
ted by mail. But the post-office is not the place of deposit for 
notices, except in cases where notices may 'be transmitted by 
mail. Ireland v. Kipp, 10 John. Rep. 490. The case also re- 
cognizes, as cases within the exception, or where notice may 1)6 
trasmittedd by mail, large cities, where there are more than one 
post office, and where the party entitled to receive notice lives 
at a long distance from the general post-office of the place, and 
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where there are what are called penny-posts. Story on Promis- 
soiT Notes. Sec. 312. 

The case before us steers clear of all difficulty, on the subject 
of the exceptions to the general rule ; the parties live' in the 
same town ; it is not alleged that the town is so large as to re- 
quire a resort to different post-offices, or the residence of the de- 
fendant, from the bank where the bill was payable, so distant, 
as ta render a resort to the post-office expedient, or necessary ; 
or, that there is in Wilmington the es^tablishment of a penny 
post ; nor is there any evidence that there is any agreement be- 
tween the defendant and the plaintiff, or with uie notary, that 
notice deposited in the post-office should be sufficient. So far to 
the contrary, the defendant's place of -business was in the same 
building in which the post-office is kept ; it only required the no- 
tary or the party plaintiff, to ascend a flight of steps, to reach 
the defendant's place of business ; nor is there any evidence that 
the notice ever came to the hands of the. defendant. The ob- 
ject of the notice being to apprise the defendant of the dishonor 
of the bill, and that he was looked to for the money, it is admit- 
ted that any notice "given to him, any where, in due time, would 
be sufficient. As there is nothing in the case to take it T)ut of 
the general rule, the notice was not sufficient. 

Per Curiam. There is error. Judgment reversed, and a ve- 
nire de novo awarded. 



PROOF OF WRITING— PRACTICE— EVIDENCE. 
WaUer L. Otey v. QocUd Hoyt, ExW. 

Writiogs in general cannot be submitted to- the inspection of a jili7» to en- 
able them to form an opinion as to the genuineness of another paper. 
When the contents of such papers are admissible, they must be -read to 
t^e jury, but not exhibited to their sight 

One who has signed a prosecution bond may become a competent witness, 
by the substitution of a new bond, under any order of tiie Court, that 
such new bond shall be substituted, and the former one cancelled ; and 
this, though such former bond is not then present in court, to be cancell- 
ed. 

In order that the coupt may judge of the competency of testimony objected 
to, the bill of exceptions should set it forth. ( OiUlaw v. EurdU, 1 Jones' 
Rep., cited and approved.) 

Action of debt, tried before Person, Judge, at the Spring 
Term, 1856, of Edgecombe Superior Court. 
The plaintiff declared on a bond for the payment of money. 
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purporting to have been signed by Joseph John Norcott, the in- 
testate of the defendant, for the sum of (1080, dated 4th day 
of October, 1846. 

The defendant pleaded the "general issue." 

The signature of Norcott was proved, and was not denied by 
the defendant; but it was alleged that the seal and body of the 
bond were written by the plaintiff, and had been written after 
the signing, and in the place of some former writing on the pa- 
per, which had been extracted with chemicals. It was in evi- 
dence that the body and seal of the note were in the hand-writ- 
ing of the plaintiflF. One Hanrahan proved the hand-writing of 
Norcott, and that the latter part of his name ran into the scroll 
of the seal ; that he had seen thirty bonds signed by Norcott, 
and his general habit in signing his name to sealed instruments, 
was to avoid running his name into the seal or scroll, and that 
he had no recollection of ever seeing one in which he had done 
so. 

Upon examination of plaintiff's counsel, this witness stated, 
that twenty of the bonds of which he spoke, were shown to him 
yesterday, for the first time, by the defendant at his own room, 
and that they were all signed in the genuine hand-writing of 
Norcott. The defendant's counsel then proposed to ask the 
witness if the bonds which he then held in his hand were those 
which were shown to him yesterday by the defendant. On ob- 
jection from plaintiff's counsel, this evidence was excluded, for 
which defendant excepted. 

The defendant's counsel then proposed to show the bonds to 
the witness, and to prove by him that the bonds were genuine, 
and that Norcott had signed every one of them without touching 
tha seal or scroll. To this plaintiff's counsel objected, and the 
testimony was excluded. For this defendant excepted. 

Mr, Satterthwaite was offered as a witness for the plaintiff, and 
was objected to on the part of the defendant, because it appear- 
ed from the record transmitted from Pitt County, from which 
the cause had been removed, that he was surety for the prosecu- 
tion of the suit. Thereupon the court permitted a new prosecu- 
tion bond to be executed by another surety, and ordered that. 
Mr. Satterthwaite be released from his suretyship on the bond" 
heretofore given, and that the same be cancdled; The defend- 
ant still objected, because the original bond was not present, and 
was not cancelled ; but the court allowed the witness to be ex- 
amined. The defendant again excepted. 

Dr. Blowj a witness for the defendant, testified that he was 
well acquainted with the hand-writing of Norcott; that he was 
very neat and orderly in his writing atid signature; that his ge- 
neral habit in signing his name to a seal was to gxre himself suf- 
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ficient space, so that his signatur.e did not reach or run into the 
seal, and this was his habit when he signed his name and added 
"surety'* or "administrator." The witness* further stated that 
he saw the bond in suit, in the Spring of 1850, and ex- 
amined it carefully ; that he has been in the habit of observing 
the hand-writing of persons generally, but upon enquiry, by 
plaintiff's counsel, he said he had not been engaged in any busi- 
ness which directed his attention particularly that way, and he 
could not say that he was an expert in deciding upon the genu- 
ineness of hand-writing, or possessed any particular knowledge 
upon the subject. The counsel for the defendant then proposed 
to ask him what his opinion was, formed at the time that he 
made the examination in 1850, and now entertained by him as 
to whether the seal was made before or after the signature was 
written. This evidence was objected to by the plaintiff's coun- 
sel, and ruled out by the court. Defendant excepted. 

Gf-eorge W. Mordeeai^ plaintiff's witness, testified that he had 
been President of the Bank of the State for five or six years, 
and is in the habit of examining, carefully, in the course of his 
business, and as a part of it, notes and papers, to detect coun- 
terfeits and forgeries, and thinks that he has acquired a know- 
ledge of hand-writing superior to other men generally, and that 
he is a judge* of such things ; and, upon cross-examination, he 
said he couM not say that he had any particular knoTfdedge or 
expertness in detecting whether the 9eal or iignature of a bond 
was first written. The defendant objected to the opinion of Mr. 
Mordeoai, upon the <][uestion whether the seal or signature wa^ 
first written, but the court allowed him to give an opinion ; for 
which the defendant excepted. 

There was a verdict for the plaintiff. Judgmeiit and appeal 
by defendant. 

MoorCy for plaintiff. 
. Modmarij for defendant. 

Nash, C. J. — ^The notes offered in evidence were properly re- 
jected. If they could be used in the manner proposed, it would 
necessarily leaa to a violation of the rule, that . a jury cannot 
decide by a comparison of hand-writing. They would, if en- 
trusted with the papers, compare the hand-writing of the docu- 
ment upon which the action is brought, with those given in evi- 
dence ; and not being themselves experts, supposition would take 
the place of facts, upon .which alone a verdict ought to be found- 
ed* More especially ought the papers offered in evidence here, 
to have been rejected ; they were shown to the witness on the 
morning of the trial, and^might have been selected from many 
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others to answer the particular purpose for which they were ten- 
dered. If such a thing ^ere countenanced in practice, it would 
lead eventually to imposition on the court, and fraud upon the 
opposite party. I hope it is unnecessary to say we impute no 
improper conduct or motive to the defendant in the present in-* 
stance. Writings, in general, are not properly submitted to the 
inspection of a jury ; if used oh the trial of a case, they may be 
read to them. ' Outlaw v. Hurdle^ 1 Jones* Rep. 150. In the 
rejection of the papers a» evidei^ce to go to the jury for their 
inspection, there is no error. 

The second exception is not sustained ; the papers themselves 
being rejected, the question propounded to the witness was en- 
tirely immaterial ; if they had been admitted it might have been 
material to identify them as the papers shown to the witness on 
the day before the trial. 

The third exception is not tenable. Mr« Satterthwaite, when 
first tendered as a witness, was incompetent. Being the plain- 
tiff's security on the prosecution bond, he was disqualified by his 
interest. By permission of the court, the plaintiff was allowed 
to ^le another prosecution bond with a different surety. The 
court ordered the first bond to be cancelled. It is objected, that 
the first bond was still in force, and the court could not deprive 
the defendant of his interest in it, and because the prosecution 
bond wa&i on file in another court, and not present to be cancell- 
ed^ By the order of the court directing the first bond to be can- 
celled, it was as effectually stript of all efficacy against the wit- 
ness, Mr. Satterthwaite, as if it had been present and actually 
destroyed ; and any attempt to enforce its collection by a suit at , 
law would have been a contempt of court. See cases of McCul- 
loeh V. Tyson, 2 Hawks. 866; 2 E. 0. L. R. 468. The first 
was an appeal bond, for which, on motion, the witness being in- 
terested, the appellant was permitted to substitute a new bond. If 
this can be done, upon an appeal, we see no reason why it should 
not be done in the case of a prosecution bond. In requiring a 
bond in either case, the security of the opposite party is the 
main object; and if, when the cause is to be tried, he is secured 
by a competent bond, the object is answered. Mr. Satterthwaite, 
after the order was mad^by the court, was a competent witness. 

The question put to Dr. Blow by the defendant's counsel was 
properly ruled out by the eourt ; the witness had stated that he 
was not an expert in deciding upon the genuineness of hand- 
writing, he was, therefore, not competent to answer the question 
put to him. 

The answer of Mr. Mordecai to the question put to him, is 
not set forth, so that^ the court may judge of its bearing upon 
the question ; the exception must set out the evidence ol^ected 
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to. I^iote y. Olark^ 12 Ire. 151 ; Sutliff v. Lunrfordy 8 Ire. 
Bep. 318. ThjBre is no error. 

Per Curiam. Judgment affirmed. 



SALE OF INTEREST BY EXPECTANT HEIR-WHEN VALID? 

Court of Appeals of Yirginia — ^Lewisburg. Jalj Term, 1856. 

Cribbina v. Marhoood, Sept 5. 

A sale of a rovenion in real estate bj a joang man who had jast arriyed 
at the age of twenty-one years, there haying been no fraud or imposition 
on the part of the parchaser, and no confidential relations between the 
parties, will not be set aside for mere inadequacy of price. 

The English doctrine in relation to the eale of expectant interests, so far as 
it relates to vested interests, held not to be law in Yirginia. 

This was a bill filed in the Circuit Court of Augusta County 
by Francis M. Markwood against Patrick Cribbins, for the purpose 
of setting aside a sale and con?ejance of an interest in real es- 
tate in the town of Mount Sydney in that county, on the ground 
of fraud, and of gross inadequacy of price ; the sale having 
been made by a youns man soon after coming of age, and the 
subject beiog one-third of a house and tot and an out lot adjoin- 
ing the town, in which his mother was entitled to dower, and of 
the whole of which she had possession. The facts are stated in 
the opinion of Judge Allsn. 

When the case came on for hearing, the court below declared 
that there was no ground for imputing to the defendant actual 
fraud or imposition, but upon the ground that, in effect, it was 
the sale of a reversion at half its value, by an inexperienced 
youth, they decreed the rescision of the contract and the recon- 
veyance of the property. From the decree Cribbins applied to 
this court for an appeal which was allowed. 

Baldwin^ for appellant. 
Michie, for appellee. 

The authorities cited are referred to in the opinion. 

AliLBN, P. — It appears from the pleadings and proofs in this 
cause that the father of the appellant died intestate about four- 
teen years before the institution of this suit, that he owned at 
the tmie of his death, a house and lot in the village of Mount 
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Sydney, Augusta county, and an out lot containing about eleven 
a<;res adjpining the village. He left four children, all infants, 
one of whom died under age; The appellee was the oldest 
child, and when he attained his full age, he wasjthe owner of an 
undivided one-third of said property, subject to the dower inter- 
est of his mother. The estate Waef a vested interest ; tii»<4hirds 
a present and one- third an interest in reversion. 

The whole w^s in possession of his mother to whom dower 
had not been assigned. 

Immediately after arriving at full age, the appellee oflFered his 
interest in the property for sale to sundry individuals. In less 
than three months after obtaining his majority, he made sale of 
it to the appellant for $160, of which $100 was paid down and 
$60 to be paid in nine months, in paper. On the 16th January 
1862, the appellee conveyed the property to the appellant, on 
the 10th March thereafter, his mother died, after a confinement 
to her bed of about a month. The appellee instituted this suit 
on the 20th March, 1852, to set aside the sale and annul the 
deed, upon two grounds : — 1st. — Of actual fraud and imposition 
on the part of the appellant. 2d — Of constructive fraud, sup- 
posed to be imputed by the policy of the law to such a bargain, 
growing out of- the inadequacy of price. Th^ evidence shews 
that the appellee had not actually resided with his mother, for 
several years before he attained full age ; that for some years he 
had been doing business for himself, uncontrolled by any one. 
But as he was a frequent visitor at his mother'9 house, ne had 
better opportunities than the appellant of informing himself of 
the condition of her health. There is no allegation in the bill, 
nor any thing in the proof to show that the appellee was not 
fully acquainted with his rights and the extent <rf his interest in 
the property, when he contracted to sell it. He seems to have 
been a young man of, at least, ordinary intelligence, and as he 
had been doing business on his own account for some years, he 
must have had some experience in dealing. At the time of the 
sale, he was indebted in a sum not exceeding $50, but nio portion 
thereof was due to the appellant and it is not proved that there 
was any relation of confidence between the parties. The prop- 
osition to sell appears to have been made by the appellee, and 
this, after he had been offering his interest in the, property for 
sale to others. Upon the facts in the record, the court below 
held, as I think correctly, that there was not the least reason for 
imputing any actual fraud to the appellant in this tran^ction. 

In view of the fact that the property was undivided, that dow-. 
er had not been assigned, that .the widow from the death- of her 
first husband had been, and at the time of the sale was, in the 
actual possession of the whole thereof, the court below seems to 
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have considered that the interest sold to the appellee was merely 
reversionarj* So regarding it, the question is presented for the 
first time in this court, for airect adjudication, how far it is in- 
cumbent on the party dealing with the seller of such an expectant 
interest to establish not only that there was no actual fraud, but 
that he had agreed to pay a fair and adequate consideration. In 
reference to expectant heirs and those sustaining that character, 
the doctrine seems now to be fairly established in England, that 
they are entitled for mere inadequacy of price, to have the con- 
tract rescinded upon the terms of refunding the money and in- 
terest received. In Edwardi v. Burt^ 15 E. L. k E. Rep. 
434, tl^e Lord Chancellor observes that " it is unnecessary to 
canvass or discuss the principles on this subject, for the rule on 
it was finally and distinctly established by the house of Lordi^ 
i^i the case of Lord Aldhorough v. Frye^ and that case follow- 
ing several of the previous authorities, clearly establishes that 
the purchaser of a reversionary interest, or atjill events, the pur 
chaser of such an interest from an expectant heir, or from a per- 
son standing in the situation of an expectant heir (and the plain- 
tiff clearly sustained that character) is bound, if the transaction 
is impeached within a reasonable time, to satisfy the court that 
hegave the fair market value for what he purchased." In that 
case property had been bequeathed to the mother of Mrs. E. for 
life, with remainder to Mrs. E. for life. At the time of the sale 
the mothfer of Mrs. E. was seventy*four years of age, and Mrs. 
E. was thirty-eight ; so situated, she clearly sustained, according 
to this opinion, the character of one standing in the situation of 
an expectant heir. 

After this recent and unequivocal recognition of the rule as 
finally established, it is unnecessary to review the long series of 
cases upon this subject. They will be found and the substance 
of them commented upon in the note to the case of Lord CheB- 
terfield v. Jamesoriy in White and Tudor's selection of leading 
cases in equity. See also J)avis v. Duke of Marlboro%ighj 2 
Swanst. Ch. 113, 147. 

Contracts with persons, maintaining the character of expec- 
tant heirs, entered into during the lifetime of the parent or re- 
lation standing in loco parentis, for the purchase of interests de- 
pendent upon the bounty of such parent or relation, may be ob- 
noxious to the imputation of fraud on the rights and interests of 
the parent or relation. In Chesterfield v^ Jameson, 2 Vez. Sen. 
125-156^ Lord Hardwicke said, *• a fraud may be collected or 
inferred in the consideration of this court from the nature and 
circumstances of the transaction, as being an imposition or de- 
ceit on other persons not parties to the fraudulent agreement." 
Under this head he enumerates marriage brokage contracts, 
6 
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in which neither of the contracting parties are deceived, but 
they tend to deceive others ; contracts to return a part of the 
portft^n of the wife; contracts by some creditors to secure a 
larger portion of their debts before they will unite in a deed of 
composition with other creditors ; and in the same class he men- 
tions catching bargains with heirs, reversioners and expectants 
in the lifetime of the father, &c. " The father, ancestor or re- 
lation, from whom was the expectation of the estate, is kept igno- 
rant, and is misled and seduced to leave his estate not to his heir 
or family, but to a set of artful persons who have divided the 
spoils beforehand/' 

In conformity with this rule it was held in Boynton v. Hub- 
hard, 7 Mass. K. 112, that a contract made by an heir to con- 
vey on the death of the ancestor, living the heir, a certain un- 
(Hvided part of what should come to the heir by descent, devise 
or distribution, was a fraud npon the ancestor. 

This deceit, says Parsons, G. J., is rielieved against as a pub* 
lia mischief, as being a deceit on the father or other relation, who 
is thus influenced to leave his fortune to be divided amongst a 
set of common adventurers, and because it is destructive of aH 
well regulated control or authority of persons over their children 
or others having expectations from them. 

The rule when limited and restricted to the rule of expectan- 
cies of the above descriptions may be sustained by principles ap- 
plicable alike to all well regulated communities. It is the poli- 
cy of every well constituted society to protect against fraud and 
suppress vice. Contracts with young heirs for mere expectan- 
cies dependant upon the bounty of the relation, tend to encour- 
age both. They are most generally entered into for the purpose 
of ministering to some secret vicious indulgence. A deceit is 
practised on the 6wner and disposer of the property, and the ne- 
cessity of concealment subjects the expectant heir, generally 
young and inexperienced, to oppressive sacrifices. 

In the note to Davii v. Duke of Marlborough, 2 Swanst. K. 
113, 147, the annotator states that the principal laid down in 
some of the cases as that on which the doctrine is in part found- 
ed, would seem to comprehend every person dealing for a rever- 
sionary interest \ yet he raises the question whether in drder to 
constitute a title to relief, the reversioner must not combine the 
character of heir. He remarks that the reversionary interests, 
the sale of which has been rescinded from mere inadequacy of 
price, were expectant on the decease of a parent or other lineal 
ancestor, in every instance, exceplin a few cases which he enume- 
rates. In all of which the sales have been made while the vendors 
were in distress, and so the transactions were effected with actual 
fraud. The doctrine of imposing upon a purchaser from a re- 
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versioner, who does not sastain the character of an expectant 
heir, the heayy burthen of shpiring in all cases and at all times 
that he has paid a ,fiil^ and adequate consideration, has nOl al- 
ways been acquiesced in as correct. In some of the earlier case^ 
an opposite rule has been acted on. Thus in NicoU v. Q-ould^ 
2 Vez. Sen, 422, Lord Hardwicke refused to set asid^ the pur-' 
chase of a reversion at an n^der value, there being no frau^. 
He observed "there is no proof of any fraud or imposition on 
the vendor, nothing bnt suspicion and therefore it is too much to 
set aside the purchase merely on the value." In Oriffithy. 
Spratletfy 1 Cox's Cas. 888, the subject of sale consisted in part 
of a reversiop. 

Lord Chief Baron Eyre remarked ," that the case had been 

much rested upon this, that th^ satisfaction received was so ini« 

adequate in value, that it was impossible to resist the inference 

of fraud which arises from such inadequacy; or if possible to 

make inadequacy itself a distinct principle of relief in equity. 

But that he knew of no such principle and the common law 

knows of none such, and that he would never agree that inadequfi- 

cy of consideration i3 in itself,, a principle upon which a party may 

be relieved from a contract, he has wittingly and willingly enter* 

ed into. But it may be a strong evidence x>f fraud, when the 

transaction is such as to be inconsistent with the sober manner 

of a man's conducting his affairs. 

In Wood V. Ahretfj 3 Mod. R. 417, the vice-chancellor, Mr. 
John Leach, in reply to the argument that the party was enti* 
tied to. relief on the ground of the purchase being of a rever- 
sion, unless the purchaser could shew that the. consideration wa« 
adequate, observed that >^ the policy of this rule as to reversions 
may be well doubted^ and if the eases were looked into, it might 
be found that the rule was originally referred only to expectant 
heirs and not to reversicmers." 

In Shelby v. Na%U^ 3 Mod. B. 232, the same judge questions 
the principle and policy of the rule, arguing to shew that sellers 
of reversions were not necessarily in the power of those with 
wh(M they contract* and that persons who sell their reversions 
from the pressure of distress, are thrown by the rule into the 
hands ^f those who are likely to take advantage of their situa- 
tion ; for no person pan isurely deal with them. Sir Wm. Gri^it 
in PecLcoeh v. JEvanSy 16 Yez. B. 512, says that the tendency of 
this doctrine is to render all bargains with such persons very in- 
secure, if not impracticable. And again in Gowland v. De Fa*- 
vioy 17 Vez. B. 20, the same judge speaks of the rule requiring 
sncb a purchaser to show that a full and adequate consideration 
was paid, as imposing a heavy burthen upon him, but that his 
, ease is an exception to the general rule, that for mere in^dequa- 
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cy of value, a contract is not to be set aside. In Jeremy's 
Bquiify Jurisdiction, 398, the writer draws s^. iistihction between 
contracts with expectant heirs '*and conti^pflf^ with the actual 
#Wner in remainder or reversion ; and conceiving that contracts 
of the latter class are not necessarily of a nature to excite sus- 
picion, he classes them with bargains to be set aside on account of 
fraud, and not merely on the ground of inadequacy of price. 
The rtile therefore if distinctly settled in England as being ap- 
plicable to contracts with reversioners who do not combine tne 
character of expectant heirs has only been so established within 
a recent period and not without serious doubts as to its proprie- 
ty. The authorities referred to shew that it could not be re- 
garded as a settled principle of equity jtlrisprudence at the date 
of American independence. The subject was alluded to in the 
case of MeKinney v. PineJcdrdy 2 Leigh 149. The case was, 
however, decided on other grounds ; the judge who delivered the 
•opinion of the court, remamng that it watf not necessary in that 
case to decide whether every seller of an expectant iiiterest is to 
be treated as an expectant heir and therefore he gave no opinioti 
on that point. Th^j question has not been adverted to in any other 
case, and is therefore one of the first impression in Virginia. 

There would seem to be no greater reason for restricting the 
right of the ovner of a reversion or vested refiiiainder, than the 
owner of property in his actual possession. A reversion is ah 
interest of value; it has its market price, it may be subjected to 
the claims of creditors ; and the owner himself may make a valid 
sale at piiblic auction according to all the authorities; yet ac- 
cording to the doctrine of the recent English cases, every per- 
son entitled tp such reversion or remainder, is treated as an ex- 
pectant heir, and in the language of Lord Thurlow in Qwynne 
T. HeatoUy 1 Bro. C. C.l, 9, "There is a policy in protect- 
ing the person ,who has the expectancy and reducing him to 
the situation of an infant against the effects of his own conduct.'' 
It becomes, therefore, important to inquire into the principle 
upon which this doctrine as applied to reversions and vested re- 
mainders is supposed to rest, and to ascertain how far the policj 
on which it is founded, is applicable to the condition of this 
country. , If the doctrine grows out of a policy hostile to one 
system of government and incompatible with the habits of our 
people, there can be no propriety, when not controlled by binding 
authority, in our following the more recent English cases. The 
case of Twistleton v. Ghriffith^ 1 P. Wm. R. 310, contains the 
first enunciation of a policy which has at length prevailed in the 
English courts. In that instance, a vendor thirty-four years of 
age, married, and the father of a family, was the owner of a re- 
mainder in tail, after his father's death, who was old and died 
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two years after the sale. Lord Northington denied relief, yet 
upon a rehearing -before Lord Jeffreys, relief was eranted.4 the 
chancellor declaring such bargains tended to the destruction of 
heirs sent to town for education and to the destruction of fami- 
lies. That he saw no inconvenience in the objection that at this 
rate an heir could not sell his reversion : this might force an keir 
to go home and submit to his father or bite the bridle and en- 
dure some hardships ; and in the mean time he might grow wiser 
and be reclaimed. . This which seems to be the leading case was 
one in which the reversioner ocoupied the position of heir, his 
father, the owner of the life estate, being regarded as the head 
of the family. 

In the next case, (7oZ^ y. Oibbms, 8 P. Wms. R^ 290, wherg 
the policy of tke rule was expoimded, the plaintiff claimed a re- 
version by a bequest of his unele. Lord Talbot said the cases 
of heirs were not in point,, and because no heir was concerned, 
and he afterwards confirmed the sale, relief was denied. But 
the chancellor said as to the cases of expectant heirs, it was the 
policy of the nation to prevent a growing mischief to ancient 
famiUea^ tha$> of seducine the heir appai'ent from a dependence 
on his ancestor^ wBo woidd probably have supported him, and by 
feeding his evtravagancies, tempting him in his father's lifetime 
to sell the reversion of the estate which was settled upon him, 
forasmuch as it tended to the ruin of families. Throughout 
the whole series of cases, the policy announced in the two fore- 
going cases, of maintaining a due subordination to the head of 
the ramily, and preventing the breaking up family estates seems 
to be the main foundation of the doctrine. 

Any person having a reversionary interest to dispose of, has, 
irrespective of his age, come to be classed with an expectant 
heir, and in the language of Lord Thurlow, above quoted, re- 
duced to the situation of an infant against the effect of his own 
conduct. This no doubt has arisen, m a great degree, from the 
situation of real property in England. Owing to their practice 
of strict settlements and the law of entail, the parent or ances- 
tor is generally a life-tenaiit and the expectant heir a reversion- 
er. Thus combining both characters, the courts, for reasons of 
policy have applied principles adopted to protect the young and 
mexperienced expectant heir to the owners of reversions or re- 
mainders.'; ♦ * • * ^ . 

After discussing the reasons of policy which influenced the 
English courts in their promulgation of the rule governing these 
.cases and their inapplicability^ to this country, the opinion pro- 
ceeds : "whatever principle may be adopted with reference to con- 
tracts with expectant htArs secretly selling the chance of a pa- 
rents or some relation's bounty, it seems to^ine that the actual 
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adult owaer of a vested interest in property, whether in rever- 
sion or remainder, should not be reduced to i)^ condition of pu- 
pilage, from regard to any supposed rule of .public policy, or for 
the purpose of extending to him any particular protection. No 
such rule of public policy exists in this country, and all attempts 
to fetter the action of the owner by restraining his power of 
alienation operate injuriously to him. They lessen competition 
and 80 depreciate the market price of his property. There is 
no valid reason for making this an exceptional case. The con- 
tracts of such reversioners or remaindermen, like all other con- 
tracts, if made by thosie competent to contract, if they are not 
gained by ill practice, nor made against the laws, should be kept. 

This court has, in several instances, repudiated the doctrine 
6f imputing fraud as a matter of law. Davis v. Turner, 4 
Grat. 422; Hutchison v. KeUif, 1 Bob. R. 123; Sanh of 
Alexandria v. Patton, 1 Rob. R. 499 ; and the inquiries in ref- 
erence to the sales of reversioners or remaindermen should be 
whether in the particular case, actual fraud existed. Inadequa- 
cy^ of price, youth, l^iexperience, indebtedness and distress, are 
circumstances to be looked to and weighed in determining whe- 
ther the bargain, in the particular instance, is not sq unconscion- 
able as to demonstrate some grops imposition, circumvention or 
undue influence ; and so, to justify relief on the ground of fraud. 
In the absence of such proof of actual fraud, I do not think it 
is incumbent on the purchaser of such an expectant interest to 
make ^ood the bargain by showing that a full and adequate con- 
sideration was paid. With respect to the consideration of con- 
tracts of this kind, it was observed by Lord Hardwicke in Ki- 
colsY. Gf^ouldj 2 Vez. Sen. 422, "that every purchase of this 
kind, must be on the fact of great uncertainty as to the value," 
and he asks "will a court of equity after the contingency has 
fallen out one way, enter into the consideration of the value?" 
or as was said by the Chief Baron- in Q-riffiih y. Spretlejf^i Oox, 
Cas. 383, "the value of a thing is what it will product and it 
admits of no precise standard. One man may sell his property 
for less than another would. He may sell under the pressure of 
circumstances which may make a smaller price more beneficial 
than a greater price would have been under different circum^ 
stances. If courts of equity were to unravel all these transact 
tions, they would throw every thing into confusion and set afloat 
the contracts of mankind." 

In the case under consideration, many of the witnesses depos- 
ed that, in their opinion, the price agreed to be paid was ade- 
quate. The testimony on both sides shows that about $1,200 
woul(J have been the full market price for the whole fee simple, 
if sold upon the usual terms of credit. Deducting one-third, 
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(HOOj the value of tie widow's dbwer, and J800 remain to be 
diyided amongst the three heirs ; a present interest of ff266f to 
each, with a reversion in $400 ; the one-third expectant on the 
widow's life estate. This estimate is made, however, upon the 
market price of the property, supposing the whole fee simple 
could have been sold. But it was undivided, and probably from 
its nature not susceptible of equal division. The consent of the 
dowress would have been necessary to a sale of the whole out 
and out. If she refused and elected (as probably she would) to 
have her dower laid off, the assignment of dower in such a prop- 
erty would necessarily have materially impaired the market 
price of the residue. Under such circumstances, the value of 
the interest sold by the appellee, is at best conjectural ; and 
therefore we need not be surprised that many of the witnesses 
examined, looking to the mere money value of the interest sold 
thought the price to be adequate. The most that can be said is, 
that perhaps at the time of the sale, the price was a low one, and 
in the event which has happened, that the purchaser has made a 
good .bargain. The inadequacy is very far from being so great 
as to shock the moral sense, and it has been uniformly held 
that inadequacy of consideration between persons who stand 
upon precisely an equal footing, is in equity of no account un- 
less from its grossnes^, it is, of itself, evidence of fraud. 

As to the allegation that the appellant has withheld a portion of 
the second payment, it might constitute an objection to the specific 
execution of the contract at the suit of the appellant, if the same 
had not been executed hy the conveyance, and besides, the re- 
tention of a portion of the second payment is satisfactorily ac- 
counted for. The proof shows that it was withheld with the 
consent of the appellee, until some inquiry could be made into 
the cqndition of the intestate's estate. Regarding the case, as 
if the whole interest sold was reversionary, (the most favorable 
aspect for the appellee, under which it can be contemplated, he 
has, in my opinion, failed to make out a claim to relief, either 
upon the law or the facts of the case. In reality, however, the 
bulk of the property was a present interest in the undivided 
two-thirds ; the reversionary interest embraced only the one- 
third to which the widow would be entitled for life. The doc- 
trine of the English courts, as to sales of reversionary in teres' l, 
did not apply to the most valuable portion of the property. 
Even if the English rule were recognised as obligatory, it might 
still be questionable, whether it should be extended to the pur- 
chaser of such an interest, the larger portion of which was a 
present interest in the seller. But resting my judgment upon 
the broader ground before discussed, that the purchaser of such 
an expectant interest is not bound to show that the price given 
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was adeq^u«te, no fraud is imputed or proved, I do not deem it 
important to pursue this latter branch of tlje enquiry any far- 
ther. . 

I think the decree ^as erroneous and should be reversed and 
the bill dismiE^sed, but as the case was one of the first impres^ 
sioh, I think it should be dismissed without costs. 

The other judges concurred in the results of the opinion. 



SHERIFFS.— EXECUTION.— RETURN. 

Fisher v. bitaats. 

District Court of Virginia, 9th District, at Parkersburg. - Dec Term, 1856. 

Jl 28-29, chap. 49 of Code, construed. 

The forfeiture of ?20, by sheriff or other officer, for failing to return pro- 
cess, is to the Commonwealth and not to the party injured. 

The plaintiff in several executions may combine them in a motion against 
such officer, for h fine of ^ye per cent, per month for every month of fail- 
ure to return After the return day. 

It is improper; where a motion is made for a fine, in several cases, included 
■ in the same motion, for the court to give a lumping fine. There must be 
a fine in each case. 

The appieilant, who was plaintiff in the court belOw, had served 
a notice upon the sheriff of Jackson County, that he would move 
the circuit court of said county, against him, to recover seven 
forfeitures, of twenty dollars each, and also for fines against 
him, on each one of the seven executions, mentioned in the no- 
tice, at a rate not exceeding 6 per cent, per month for every 
$100, mentioned in each of said executions. The circuit court 
of Jackson fined the sheriff $10 on four of the seven executions 
and refused to fine him on the other three, because it was of 
opinion that there was a sufficient legal excuse for not returning 
them. It also decided that the forfeitures claimed were not re- 
coverable. From this judgment plaintiff appealed. 

Fisher for appellant. 

These forfeitures are recoverable in this proceeding. The 
judgment of the court below involved the true construction of §§ 
28-29, chap. 49, p. 251, of the Code.* In fact § 28 seemed to 

* i 28. Every officer to whom any order, warrant or process may be law- 



1857.] SHBRlJFS.-^BXEGtJTION.^RETtoK, 89 

be Ae only provision that the Revisors, at one time intended on 
this ^subject, § 29 th^ an amendment to the Code, made by the 
committee of revision — (see pp. 66-7 of the amenclments in the 
Revisers' Reports) ; hence It would necessarily follow that if the 
law inflicting the forfeiture of J20 was the only surety that the 
community had, fot/the faithful and prompt performance of the 
duties: of the. sheriff, that this sanction, and the pdwer of using 
it, should be in the hapds of those who tnight be injured by the 
i^^gl^^iic® of ^»t officer, i^ilfttli or otherwise. And the fact 
that tbe^ legislature, bad added another sanction in the two given 
Casea^ an. executiosi or warrant of digress did not take away 
the original saBctioA ^ven by the ReviBors". Besides the word 
'^moreover** in "§29 wr a wbrd of large import, meaning, "in 
addition to^over and /above'* what had been done, and plainly 
showed that in these rcases^ "some action of the court, in the 
premises,^^^ had been pre^supposed by the drawers of the law, and 

fully directod^ shall make true return thereon, of the .day and manner of 
executing tfajO same and subscribe his name to such return. Where the 
service is by % deputy, such deputy shall subscribe to the return his own 
name as well as that ot his principal. V¥^ith such order, warrant or pro- 
cess, there shall be returned any bond taken, and an account of any sales 
made under the same, specifying therein the several articles sold, the per- 
sons to whom sold, and the prices thereof. Such return shall be to the court 
from which such order, warrant or process emanates, or to which it is re- 
turnable, and in other cases not specially provided for, shall be to the court 
by which the officer was appointed, or in which he qualified. Where a «ale 
is made under any sueh order, warrant or process, and no particular tune 
for such return is prescribed therein or by statute, tlie return shall be made 
within thirty days after the sale. Any officer failing to comply with this 
section shall forfeit twenty dollars, and if lie make a false return, shall for- 
feit one hundred dollars. . 

J 29. A judgment in a prosecution for a failure to make such return, or 
to subscribe the same as aforesaid^ shall be no bar to further proceedings if 
the failure be continued, but there shall be a furtfier forfeiture of twenty 
dollars by the officer for each month, subsequent to the judgment, that the 
failure may continue, until it appear that the return cannot be made, or if 
it be the case of an execution or warrant of distress, until it appear that 
the amount thereof is paid to the party entitled. Moreover, the court to 
which, or to the clerk's office of which such return ought to be made, upon 
the motion of any party injured, may fine such officer, his sureties, and his 
and their personal representatives, or any deputy in default, a reasonable 
sum, and from time to time impose on him other reasonable fines, not ex- 
ceeding altogether, in the case of an execution o^ warrant of distress, the 
rate of five dollars for every hundred dollars therein mentioned, for each 
month that the failure to make such return may have continued. 
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that action could only have been, the giviiig judgment for the 
forfeiture of $20. 

Parks for the appellee : 

Replied that the judgment was right in all respects. That 
the forfeitures sought to be. recovered in this case were not re- 
coverable by motion. Nor did they go when recovered to the 
party, but to the State ; and could only be Tecovered in the 
name of the Commonwealth ; and then only by judgment, in- 
formation or notice, he referred to Code p. 226, chap. 43, § 1.* 
That the terms of § 29, p. 251, showed that it was only the five 
per cent, per month that went to the party injured. " A judg- 
ment in a prosecution," &c., showed that the criminal side of 
the court was meant. That the words "upon the motion of any 
party injured may fine," &c., also showed that nothing went to 
the party but the per centum. 

He referred to the index of the Code to aid in that construc- 
tion and to show that the forfeitures went to the Commonwealth 
and not to the party. — Code, p. 883, Index. " Fines to the 
Commonwealth and party injured for failure to return may be 
imposed from time to time." He further contended that in law 
that there was no difference between the words forfeilure and 
fine^ showing several examples from the chapter on Licenses in 
the Code, where, he contended, that the Revisors had used the 
words indiscriminately and as synonymous. He denied the right 
of the plaintiff" to unite seven executions in one notice, and con- 
tended that if he was right in that, then this court had no ju- 
risdiction of this case. If the plaintiff* had the right to com- 
bine/and unite seven executions in one notice, but had no right 
to recover the forfeitures, still the court had no jurisdiction, be- 
cause the amount then was less than ^100; and whether the 
judgment given was right or wrong in other respects, if right as 
to the forfeitures, the court could not look into or change it, as 
the matter in controversy was under §100. He further denied 
the right of the plaintiff" to make a motion, or to sustain it, at 
all, in his own name, as the executions were not in his name, 

* ? I, Where any statute imposes a fine, unless it be otherwise expressly 
provided, or would be inconsistent with the manifest intention of the legis- 
lature, it shall be to the Commonwealth and recoverable by presentment, 
indictment or information. Where a fine without corporal punifhment is 
prescribed, the same may be recovered, if limited to an amount not exceed- 
ing twenty dollars, by warrant, and if not so limited, by action of debt, or 
action on the case, or by motion. The proceeding shall be in the name of 
the Commonwealth. 
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citing Tolson v. JEhoeeSj 1 Leigh, p. 436 ; and referring to the 
several corresponding statutes mpari materia^ that existed be- 
fore the 1st July 1850. 

Fiaher in rejoinder, observed that the suitors of the Common- 
wealth would be in a very bad condition if the constrjiction con- 
tended for by the appellee should be adopted by the Court. That 
of the number of acts or rather omissions mentioned in the sec- 
tions before referred to, there would be no way to enforce the 
performance by the sheriflF; and that there was a very nume- 
rous, and constantly growing class of cases in Virginia, that 
would be left entirely at, the mercy, or rather discretion, of the 
sheriffs, if there were no other way of compelling them to per- 
form their duties except through the medium of the Common- 
wealth's ofiScers acting officially, and through the Commonwealth'ia 
prosecution. He referred to Code chap. 167, § 1, p. 639, to 
shew that the legislature intended to secure effectually, the per- 
formance of the Sheriff's duty, in serving notices, a,nd contended 
that if the forfeiture therein mentioned, did not go to the party, 
nearly the whole legislation in regard to the enforcement of the 
Sheriff's duties was illusory in the last degree." He referred to 
the words of the law, "order, warrant, or process" — chap. 49, 
§ 28, p. 251, Code, as showing that whatever the words, " order" 
or " warrant" meant they were not material in this case, inas- 
much as it uses the word "jpro<?e««" which covered this case. 
That " process" was either original, mesne or final ; that the 
word process meant, as will the alias or pluries summons, as the 
original one, and that final process meant the execution, 3 Black. 
Chitty's ed., chap. 19, top paging 216, Jacobs Law Dictionary, 
vol. &, p. 302. TomUn, L. D. vol. 3. p. 232. That the law as 
written, in his opinion, was plain tind intelligible, and could only 
be rendered doubtful and obscure by construction ; that there 
was no palpable necessity to advert to the statute on page 227 
Code, and that when it was adverted to it would not aid the ton- 
struction contended for, that the word "/ne" in that statute 
could not, without doing violence to language, mean or include 
^forfeiture ; the word/or/eiYwre was a broader term than the 
word fine. That every forfeiture included a fine but not e conver- 
sOy that whether they looked to the legal, or ordinary meaning of 
the Yiovd forfeiture, it would be found to differ from the word 
fine. Thus, we say in common parlance, when a man is sen- 
tenced to be hung, that he has forfeited (not that he is fined) his 
life. When a man is sentenced to the Penitentiary we say that 
he has forfeited his liberty. When convicted of perjury, we say 
that a man has forfeited his character, and on turning to the le- 
gal works, we find the same distinction kept up. For instance, 
a tenant for life, for waste or other acts, forfeits his estate, to 
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him in remainder or reversion ; and to make Ihid, statute effec- 
tual, to necessiirily draw this forfeiture from the injured suitor to 
the public treasury, the word forfeiture must be found in Ae sta- 
tute, referred to on the other side; but it is not. He then referred 
to the eorrespondin^ sl;atute, 1st. R. C. ,1819^ p. 82, § 1, to shbw 
that the word " forfeiture" wprS in that law andiiiif^^rred that it was 
intentionally left out ofthe present statute. Being thus left out 
of the present law ; literally, it did not include it; and it was. 
only by a forced construction that it could be made to include 
it. It was matter of complaint, that laws, plain in themselves 
were rendered dubious by judicial legislation, attaching them to 
other laws, and after being thus connected, interpreting both to- 
gether. He further contended that/ to change the yfordfihf^f- 
ture to fine, and to^give the- former Hfofi themeaiting of the Iw^ 
ter, was, in effect, to change it; Yet still it~1)y no metos foU 
lowed that it went to the 0otnm6nwealth ; for it was not "7»an- 
ifestlff the intention of the UffiibUure*^ that it should go to 'the 
public treasury. "See Webster's Dict.y ^^fotfeiture," Barclay's 
Universal Diet., 580, Richardson's Diet, ^h; the contrary h0 
thpught it manifest that it should go to the party. ^ For very 
many years, the law inflicted a penalty oii the Sberi$*,for a false 
return, a portion of ^hjbh under the law <rf 1819 was "given, to 
the party injured; if these foffi6ftftfe», g6; to the Stafte, tjben the 
whole forfeiture of the' $100 for the &li^ return :ffoes to- th^ 
State too. So much inwnvenienoe Wotdd i^sulrt m)m giving 
these forfeittpres to the ^tate, *hat tSey had better ^ive been 
omitted altogether; If they wertit to the State, no one Wt the At- 
torney for the Commonwetilth weilld ha^ve a right to meddle with 
them ; if they i^ere recoverable by indictmtot or information, ho 
one but th? public officers would have a right to present an In- 
dictment to the Grand Jury or file an informatioii-in Court and 
then, the right to have process promptly served, will depend 
upon thef whim or caprice of the projatecutor, and the rights of 
the^ community be subj^t to his ideas, good oh had, proper or 
improper, of the Sheriffs naanner of diseharging his duty.' If 
these forfeitures are recoverable on notice and motion, it must 
be in the name of the Gommoaiwealth, on a notice Hiy the Gomr 
mon wealth's Attorney and no other. The Attorney would, with 
the assent of the Court have a right to enter a. nolle jproaequi 
or dismiss these motions, as he would, in a more regular and for- 
mal proceeding. And if thesV forfeitures are x)nly recoverable 
by the Commonwealth's Attorney, in the name of th^ Common- 
wealth then for all practical and useful purposes they are jiist so 
many nullities. Further, the very language 6( § ^29, showed 
that they were recoverable by motion, by thc^ party. The word 
praseeution, in that section, so much relied on by the counsel for 
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appellee hud no techinal jneaning and was as^well understood in 
common parlance, as in law. A lawyer prosecuteB his client's 
suits. A cotnjiSLXij prosectUes an enterprise, hazardous or other- 
wise; in fact the word progecution was adopted, not because it 
had any legal or technical meaning, but to avoid tautology as 
the word " proceedings," a few lines farther on, shows^ which 
\rord is just as applicable to <jivil or criminal business a&d ap- 
plies to equitable as well as legal proceedings. The word 
."moreover,'' as it stands in that sentence, is neither a conjunc- 
tion or a participle, but an adverb, and the very use of it indi- 
cates add,itional action by the Court. What additional action 
could exist, if no action was had before ? How could that with 
any propriety be called additional, which was, itself, the begin- 
ning of the action of the Court ? And if the 5 per cent, per 
month judgment was only a part of the judgment what went be- 
fore ? "Would any thing go before but the judgment for the $20 
forfeiture ? That was all the statute directs or allows. If a 
judgment was not to be given for that in the very same proceed- 
ing, wJiy gay "moreover V That is over and above— in addi- 
tion to. Nor were there any words iiji the subsequent part ©f 
the law to change this view of it. 

In relation to the objection of the joinder of two^or more ex- 
ecutions in one notice. The defendant ought not to complain of 
it as it saved him costs, and the combination of the seven exe- 
cutions in one notice, was done for the very purpose of confer- 
ring jurisdiction on the District Court, in order to get its opin- 
ion as to these forfeitures, because the same circuit court had 
before decided, that they could not be recovered. In. reply to 
the case of Tohon v. JSlwees, he said, since that case, which was 
decided upon a statute of Virginia, the law had been changed, 
and the reverse of the rule laid down in that case was now the 
law. See Code, p. 712, chap. 187, § 3.* Cur. ad. vulL 

Judge Camden delivered the opinion of Court. 

The iSnes go to the Commonwealth, unless it appears mani- 
festly that the legislature intended otherwise. In this case such 
intention is not manifest, and the $20 fines [forfeitures] go to 
the State, and that by indictment, information or notice, as the 
case might be. There is no error in the decision in the court 

* 13. WUere an execution ibsues on a judgment for the benefit, in whole 
or in part, of ah^^ person other than the plaintiff, if the fact appear by the 
record, the clerk shall, in the execution or an endorsement thereon, state 
tlie extent of the interest therein of such person ; and he (either in his own 
name or that of the plaintiff,) may> as a party injured, prosecute a suit or 
motion agiiinst the officer. 
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below, refusing to give judgment against the sheriff for the seven 
twenty dollar fines. 

The plaintiff has the right to mcluGle two or more executions 
in the same notice, and the court below eryed in giving judgment 
for a lumping sum for a fine on the four exQutipns that the sheriff 
was fined for not returning, and also erred in not fining the 
sheriff for failing to return the three executions, for the failure 
to return which, the court below did not fine him. Judgment of 
court below reversed and sheriff fiped a specific sum on each one 
of said executions.* 



LIMITATION IN REMAINDER.~lN^CREASE.t 
Roderick CarroU Y» John Sancock et aLs. 

A testator, after giving ti woBiaB slave to one absolutely, has a right to dis- 
pose of her children then unborn. 

Where a life estate is given with a limitation x)ver to a class, the matter is 
kept open until tb« termination of the particu<llar estate, so as to include 
as many of the objects of the testator^ s bounty as possible. It is other- 
wise where there is no particular estate^ ^ 

This was a petitioK for the partition of slaves, heard before 
his Honor, Judge Person, at the Spring Term, 1866, of Pitt Su- 
perior Court. 

William Haddock died in 1821, having made his will, in which 
he bequeathed as follows : " Item, I lend to my beloved wife, 
Martha Haddock, my dwelling-house and plantation whereon I 
now live, and three feather-beds and furniture ; also the re^t of 
my household furniture ; also one negro woman named Chane^ 
and one boy named Moses, and all my stock of cattle and hogs 
during her natural life ; and also my will and desire is, that af- 

* We have made up th€ rfeport of this case, which is one of some impor- 
tance to the profession «nd the public, as well as we could from the remark- 
able record before us. We beg)eave to abstract a portion of the sheriff's 
affidavit in the case as a slight specimen of the grammatical and ortho- 
grahpical difficulties we had to encounter : ** & if I had of return them 
which I would of done had I known that Mr. Fisher desired it it would of 
retard the collection at all events it would not of advance the collection of 
said executions & at tlie time of the service of the notice in the said ca^e 
aforementioned/' Italics are unnecessary and punctuation is repudiated. 

t From Jones' No. Ca. Rep. 
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ter the death of my wife, for Zilpha Harrington to have the ne- 
gro voman Chane, that I lent to my wife, to her and heirs for 
ever; also my desire is, that Chane's increase, if she has any, 
to-be given to Zilpha Harrington's daughters after her decease." 
Chane had increase, six children, after the death of the testa- 
tdr^and before that of Zilpha Harrington. Martha Haddock, 
the "widow of William Haddock, died in 1830. 

Zilpha Harrington died in 1855 : her husband, Joab Haddock, 
hiA possession of Chane and her children undet »nd by force of 
this bequest, with the assent of the executor of William Bad- 
^bolc, at the time of her death. 

The children of Zilpha Harrington, living at her death, were 
sir 4}^uffhters : Elizabeth, who intermarried with the plaintiffj 
Koderiok Carroll; Martha, who intermarried with Jolm Han- 
cock ; Penny,, intermarried with Bcrncc, -Summer Un ; Susan, in- 
termarried with Alleti Jackson ; Mimesy, intermarried with Am- 
arifth B. Goz ; and Nancy Harrington, a single woman. 
. Shortly aft^r the death of her mother, Elizabeth Carroll, the 
wife of ihe- plaintiff, died intestate, and he took out letters of 
a^oinistration on her estate. This p^itiori was filed by him as 
administrator, elaiming to be a tenant in common with the five 
oihef duught^rs of the testator. 

The defendants answer, and deny that they are tenants in 
common with the plaintiff as the representative of his^'wife. 
They insist that, by the will of William Haddock, the said slaves 
weret the absolute property of Joab Harrington, the husband of 
Zilpha Harrington^ and they allege that the same have been con- 
veyedj by deed properly executed, and for a valid consideration^ 
to th6 defendants. 

Upon conBideration of the above case, his Honor declared it 
to be his opinion, that the plaintiff is a tenant in common of the 
slaves mentioned in the pleadings, with the defendants, and ad- 
judged that he is entitled to partition as prayed. 
. From which judgment, defendants appealed. 

. Sry an, for plaintiff. 
JJo6?wtan, for defendants. 

^aAjBLSOif, J. — ^A negro woman is bequeathed to A iot life, and 
then to JB, and her heirs forever. The "increase** of the Wo- 
man, "if she has any," is bequeathed to the daughters of B, af- 
ter her death. The woman has six children after the death of 
the testator ; A dies, and B dies, leaving her surviving six daugh- 
ters; one of them dies, 'her administrator claims to be tettant in 
common with the other five, and prays for partition. 

There can he no doiibt that the testator, after giving the wo- 
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msLix absolutely to B, had a right to dispose of her children then 
unborn. Pearson v. Tut/lor, 4 Dev. and Bat. 60 ; Nelson v. 
Neleen,6 Ire. Eq. 417. 

The suggestion that '' increase" has a broader meaning than 
children, and includes descendants to any indefinite future pe* 
riod, and so the limitation over is void to prevent a perpetuity, 
is not well founded. What negroes the daughters of B. are to 
tak«, will be determined at her death, or, at all events, at the 
death of the negro woman ; so the limitation over must take ef- 
fect within a life, or lives in being. 

There is also no doubt that, at the death of B, the legacy 
vested in her daughters then living ; consequently, upon the 
death of one of them, h:-r estate was transmitted to her perso- 
naNrepresentative. It is well settled, that where a life estate is 
given with a limitation over to a class^ the matter is to be kept 
open, until the termination of the particular estate, sq as to in- 
clude as many of the objects of the testator's bounty as possible. 
This can be done ; because the tfenant for life fills the ownership, 
and there is no necessity for ascertaining who constitute the class, 
until they are called on to take the ownership. It is otherwise 
when there is no particular estate, for then the call is made at 
the death of the testator, and those take who then answer the 
description. 

The daughters being then tenants in common, the bill of sale, 
taken by the surviving five from the husband of B, did not have 
the effect of making the possession adverse. 

JPer Curiam. Judgment aflSrmed. 



READINESS TO PERFORM.* 

C, L. Harriss v. i. M. Williams. 

"Where A agreed to deliver a horse to B on a given day, at a stipulated 
price, but before the day, sold it to another, and did not deliver it on the 
day appointed, it was heldy that B was entitled to maintain an action for 
the breach of the contract, without averring or proving his readiness and 
ability to pay the money; the wrongful act of A having ezcusefd him 
* from making such averment and proof. 

This was an action of assumpsit, tried before, his Honor, Judge 
Bailey, at the Spring Term^ 1856, of Rutherford Superior court. 

^ * From Jone.sVNo. Ca. Rep, 
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The defendant owned a horse which he proposed to sell to the 
plaintiff for sixty five dollars. The plaintiff agreed to take it at 
that price. It was further agreed that the defendant shotdd ride 
the horse home, hut was to deliver it to the plaintiff on the next 
day, when the plaintiff was, by the agreement, to take it at the 
price above mentioned, provided the defendant would deliver it, 
and not ride it too hard. 

On the same day on which. this agreement was made, the de- 
fendant sold the horse in question to another person, at the price 
of eighty-five dollars, and did not deliver it to the plaintiff on the 
next day as stipulated in the agreement. The plaintiff issued 
his writ, which was in the hands of the sheriff when he demand- 
ed the property, and averred his readiness and ability to comply 
with his part of the contract. The plaintiff proved that he was 
a man of large property, but did not show, that on the next 
day, or at any time before the issuing of the writ, he had any 
money wherewith to pay the price agreed on. 

On this state of facts the court reserved the question, wheth- 
er the plaintiff was entitled to recover. A verdict was rendered 
in favor of the plaintiff, with leave to set it aside and enter a 
non-suit, if his Honor should be of opinion against the plaintiff 
on the point reserved. 

On consideration of the question reserved, his Honor decided 
in favor of the defendant, and ordered a non-suit, from which 
judgment the plaintiff appealed. 

Baxter^ for plaintiff. 

jy. W. Woodfin, for defendant. 

Battle, J. — It is contended by the counsel for the defendant 
that the alleged contract for the breach of which the suit was 
brought, was never completed ; that it was never finally assented 
to by the parties. In that he is clearly mistaken. The defen- 
dant offered to sell his horse for the sum of sixtyjfive dollars, 
and the plaintiff agreed to give it. This certainly created an 
executory contract between them, which neither of them could 
rightfully dissolve without the consent of the other. The* de- 
fendant had the right, then and there, immediately to tender the 
horse and demand the price : and the plaintiff had the corres- 
ponding right to tender the money and demand the horse. But, 
for the defendant's convenience, he was permitted by the plain- 
tiff to ride the horse home, upon his agreeing to return it the 
next day, when the plaintiff was to receive it, if returned unin- 
jured. This arrangement was not intended by the parties to put 
an end to the contract, but only to postpone, until the next day, 
their mutual rights to enforce it. The defendant then, on the 
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same day, sold his horse to another person at an advanced price, 
and thereby, very clearly committed a breach of his agreement, 
for which the plaintiff could sue him, unless he had omitted 
something which it was necessary that he should do to entitle 
him to maintain his action. The counsel for the defendant con- 
tends that the plaintiff has failed to show that on the day when 
the horse was to be delivered he had tendered to the defendant 
the price, or was ready and able to do so, and that consequently 
he cannot recover in this suit ; aud for this position he relies on 
the case oi Q-randy v. McOleeae^ 2 Jones' Rep. 142. That case 
would be in point if the defendant had returned the horse at the 
time appointed, and the plaintiff had not then tendered the price 
or been ready and able to do so. But after the defendant had , 
by selling the horse, put it out of his power to comply with his 
contract, the plaintiff was discharged from the duty of tender- 
ing the money^ or showing his readiness and ability to do so. 
This clearly appears from the case of Q-randy v. McCleese it- 
self, where it is said, " the plaintiff, then, could not sustain his 
action for a breach of the contract by the defendant, without 
showing that he himself had paid or tendered the price of the 
corn, or was ready and able to do so, or that the defendant had 
done something to discharge him from that duty,'* See, also, 
Abrams v. Suttles^ Busb. Rep. 99. The judgment of non-suit 
was erroneous and must be reversed, and judgment must be 
given for the plaintiff. 

Per Curiam, Judgment reversed. 
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DUELLING PROTECTED BY VIRGINIA LAWS. 

As the days of chivalry appear io be coming back again and the arbitra- 
tion of the duello is resuming its sway, some examination has been made 
into the laws which regulate the punishment of that expensive and illegal 
luxury. For ourselves, that portion of our law on the subject which ex- 
cludes from official position in the State those of her citizens who will vin- 
dicate their honor at the risk of life, has always seemed to us to convey a 
logical absurdity. It either speaks ill for the sense of our legislators or 
their ^estimate of integrity. The ratumdU of this law, if ratioriqU it have, 
is the prevention of the offence by holding up dipfranchisement as the pen- 
alty. Now to suppose that any man who holds his life upon his sleeve for 
the sake of his honor, and is willing to sacrifice every thing, here and here- 
after, is to be prevented from his purpose by such a threat as that he shall 
not be a member of the Virginia Legislature, is ^ folly, the mere statement 
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of which exhausts comment. But our purpose when we commenced this 
article was to give our chivalric friends who will fight, notwithstanding 
thej must give up all hopes of the legislature, a plan of " duelling made 
easy." 

We assure them that they may fight just as many duels as they please, 
here upon the soil of Virginia, and no court of justice be ever the wiser. 
Let those who assist in the duel keep a quiet tongue in their heads and 
make no direct admissions about it, and under the law of Virginia there is 
no one to question them. 

Our idea is to keep the money of Virginians within her borders, and if 
they must indulge in these expensive luxuries, to enable them to do so at 
home. Another reason perhaps, is to show that as the law now stands, it 
makes all who assist in a duel, "in any manner whatever^' pariicipes crimi- 
niSj thus completely cutting off the only evidence of the offense, and pro- 
hibiting its punishment as accurately as if the law had been intended to 
shield instead of to punish the duellist. We note this as another instance 
of the remarkable foresight which distinguishes Virginia legislation. 



THE USURY LAWS. 

In the number which commenced the first volume of the Joumft!, we en- 
tered a protest against the present system of laws which regulate (perhapf 
we ought to say establvih) usury. We have been, since then, assured of the 
correctness of the position we assumed, by the almost unanimous voice of 
every mercantile community, of any importance, throughout the' Union. 
Petition after petition has gone up to the legislative body of each State, 
from boards of trade and mercantile assemblages of all sorts, praying the 
abolition of the tax upon commerce and enterprise, which is embodied in 
the usury laws. The absurdity of these laws is admitted on all hands and 
within the experience of those with whom we have conversed upon the sub- 
ject, there is no sensible man, who does not advocate their repeal or modifi- 
cation. It has long since passed as a truth outside the range of argument, 
that the present laws are evil in their effect, upon those on whom they were 
supposed, (as the reason of the laws) to act beneficially. It has become 
palpable, to the least astute observer, that the laws, as they now stand, in- 
crease the wrong they were intended to remedy ; that they are violated 
with impunity and that public sentiment frowns upon the man who takes 
advantage of their provisions. The theological objections to their repeal 
have been long since exploded and the very guardians of the Mosaic dis- 
pensation, are no-ways disinclined to allow money to be eold at its market 
value. Yet notwithstanding this unanimity of opinion, the law stands upon 
the statute bi)oks, and so far as we are able to see, is likely to stand there 
until the end of time, or until the Democracy make it a part of their plat* 
form and draw their lines upon it We hope, however, that efforts for re- 
peal will be continued until our Code is expurgated of this objectionable 
feature. 
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We take occasion to lay before our readers a yery interesting discussion 
in the English House of Lords on the subject of the amendment of the law 
of divorce. 

It is practically to us of but little material value ; as the laws of most of 
the States in the Union have so modified the English rule as to get rid of 
most of its absurdities. It is also somewhat lengthy, but will well repay 
perusal. We doubt whether all of the profession here are acquainted with 
the law of divorce as it stands and has stood for centuries in England. It 
will be seen that our neighbors across the water are far behind the times as 
to the relative rights of men and women ; and for ourselves we are inclined 
to wonder how the common sense amendments of the Committee could ever 
have met with objection in a civilized body of men. Lord Lyndhurst opens 
the bill with a speech which has more of young America in it than we had 
supposed so conservative a body* as the House of Lords possessed. We 
commend the discussion to American legislators, for its brevity and suc- 
cinctness. No orator in this free land would have thought of occupying 
less than four hours in the delivery of his views on a topic so important and 
affording so fine an opportunity for display of rhetorical powers. 

Lord Lyndhurst said: — Before going into committee I wish shortly to 
state the substance of this bill as it has come down to your lordship's 
House from the select committ/Ce, and I cannot but think that your lord- 
ships will approve the amendments suggested by that committee. The 
great object wnich the committee had in view, and which the framers of 
the original measure had in view, was to establish a separate tribunal for 
deciding upon matrimonial causes. When the constitution of that tribunal 
was considered in committee, we came to the conclusion that it should be 
composed of the Lord Chancellor, the three chief judges of the courts of 
common law, and the Dean of the Arches ; that the Dean of the Arches 
might sit alone in cases such as those which at present came under his 
jurisdiction ; but that causes for divorce a vinculo matrimonii should be 
decided by the full court, or rather by a quorum of the court. It further 
appeared to us, that the appeal from the decision of the Dean of the Arches 
should be heard before the whole court, while appeals from the full court 
should be brought before your lordships' House ; such appeals to be founded 
not upon questions of fact, but upon points of law. 

I think that your lordships, after considering the composition of that 
tribunal, will agree with the opinion of the committee, that it will be 
likely to answer the purpose which we had in view. It will be a court 
dignified by rank, full of talent, and not less competent than a court 
ought to be, which is called upon to decide questions of such vast import- 
ance. So much, then, with respect to the constitution of the tribunal, 
which I think your lordships will consider to be satisfactory. 

I come now to the alteration in the existing law which the committee 
propose. As the law at present stands, a woman divorced from her hus- 
band on her own petition on account of adultery, cruelty, or other miscon- 
duct on the part of her husband is placed in this situation, — that whatever 
property she may acquire by her own industry and skill, or whatever pro- 
perty, may devolve upon her, becomes at once the property of her husband, 
and is not infrequently employed by him,, not in the support of his wife, 
but in the support of a mistress. N«w, my lords, the committee considered 
that it would be most desirable to put an end to that state of tilings, and 
they decided uniinimously that a woman divorced a mensd et tlioro from her 
husband, who afterwards acquires property, shall retain it to her own sepa- 
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rate use, and may dispose of it by.grant or by will or in any way in which 
she pleases. I think that your lorashipB will be of opinion witn the com- 
xaittee, that such a provision is imperatively required by justice. 

Another great hardship of the present system is, that a woman separated 
from her husband, in case of injury or in other cases, cannot maintain ati 
action in her own name, and the committee came to the conclusion that a 
woman divorced d mensa et tUoro from her husband ought to be allowed to 
come into a court of law as a feme sole. I think that your lordships will 
be of opinion that such an alteration in the present law would be wise and 
beneficial ; and I beg leave to say that, from the conversations which I 
have had with my noble and learned friend on the woolsack, I think that it 
has passed through his mind that such a brovision should be inserted io 
the bill. 

I now come to the third point — ^the action for damages in cases of 
adultery — an action which I consider and which I think many of your lord- 
ships will consider to be of a most scandalous character. I proposed, my 
lords, in that committee, to abolish the action for damages, but the opinion, 
although not the unanimous opinion of the committee, was against me 
upon that point. I afterwards proposed that, for the action for damages, a 
prosecution should be substituted, and I am quite sure that a prosecution 
would be more effectujU in preventing adultery than the action for damages — 
an action which is a scandal to a civilized country, and which excites the 
horror and disgust of other countries, and which at the same time is an 
action involving a great hardship and injustice to the woman, who is not 
allowed to appear either in person or by counsel, and who thus piay, by 
the combination of her husband and another person, become a victim with- 
out a remedy. Such a state of things is contrary to all principles of justice. 
In the Court of Chancery, if it be suggested that any person not then in 
the suit is in the slightest degree interested in it, the suit is suspended 
until he is made a party to it. Thie committee came, I think to a most 
unfortunate decision unon that point. I shall presently propose a motion 
with respect to it, andl trust that your lordships will take the matter into 
your most serious consideration. 1 find that in actions of this kind judg- 
ments constantly go by default, upon the understanding that the damages 
shall be refunded ; and it is said that I shall inflict a hardship upon some 
persons by carrying out my proposition upon this subject ; but, when hard- 
ships are spoken of, permit mo to call your lordships recollection the sub- 
stance of a curious petition which was presented some time since by a 
noble and learned friend of mine not«iow present, and for the accuracy of 
the statements contained in which, he vouched. In the case to which the 
petition related an action for adultery wad brought^ a verdict was obtained 
by the plaintiff, nominal damages were given, and the lady lost her char- 
acter and was turned out of society. After a lapse of eighteen months or 
two years she contrived to prove to the satisfaction of the court that there 
was not the slightest foundation for the accusation. In such a ca^e, I sub- 
mit to your lordships the hardship of a woman losing her character and 
being ariven from society, without an opportunity being afforded of her 
being heard, or of examining witnesses in her defence. 

In a fourth point of great importance, the committee, although they have 
not gone quite so far as I wished, have advanced considerably in the way 
of reform, and with the view of protecting the rights and interests of 
Women. I thought that it was consistent with scripture, consistent with 
law, and consistent with reason, that the wife should be put on the same 
footing as the huiband in proving cases of adultery. Such an equality 
would be in accordance with the known law of Scotland, and evidence was 
adduced to show that no inconvenience resulted from placing the husband 
and wife on the same footing in that* respect. I cited many authorities in 
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support of that opinion, and ultimately the committee went so far as to 
decide that, in all cases of adultery accompanied with cruelty, in cases of 
incestuous adultery, and in cases of bigamy, the wife was entitled to a 
divorce. I very much thank the committee for having gone so far as they 
have in this matter, although I would fain have pursuaded them to go a 
little further. 1 thought, tor instance, that where adultery was committed 
and the husband was charged with felony and sentenced to be transported, 
80 that the object of marriage was defeated, the wife ought to have an 
opportunity of obtaining a divorce. However, I am thankful for the 
amendments in this direction which have been made. 

There is one more point only in which the committee made any material 
alteration in the bill as it went before them. The bill provided that the 
wife should be entitled to alimony a^r four years' desertion by her 
husband, and the committee have shortened t-hat period, and have decided 
that she should be entitled to alimony after a desertion of two years. With 
these observations, I trust that this bill, which I regard as an important 
step in the right direction, will shortly become the law of the land. 

Next came the Lord Chancellor and Lord Campbell, While admitting 
the injustice and outrage of the present system of divorce laws, and the 
necessity of some modifications, these gentlemen, who are in office and of 
course conservatives, do not come up to the mark with the same facility as 
their ** noble friend.'' They are evidently " compromise men," and not at 
all rapid in their order. We are inclined, however, to agree with them in 
the opinion that the abolition of the necessity for actions for criminal con~ 
versation, in order to procure a divorce,' will tend in a great measure to 
abolish the actioti itself, though our private idea is that a bullet or bowie- 
knife, well directed, is the proper equitable remedy in the premises. This 
is undoubtedly the law which Southern juries have established by universal 
precedent ; and there is no appeal for the Commonwealth. 

The Lord Ohaneellor would advert, in the first instance, to the question on 
which the committee were not altogether unanimous, viz., the propriety or 
impropriety of abolishing actions for criminal conversation. He thought 
that those actions' had hitherto been raised mainly, if not entirely, in con- 
sequence of the rule laid down by their lordships that without a verdict in 
such an action a divorce could not be granted. Inasmuch, therefore, as the 
bill did away with that necessity and enabled a divorce to be obtained upon 
its own merits, without any such previous actions, he believed the conse- 
quence would be, from the good feelings of the community, although, not 
from positive enactment, to make such actions extremely rare.. He did not 
aay that the bill would entirely abolish them, and he confessed, differing in 
that respect from his noble friend who had just addressed their lordships, 
that he did not think it would be expedient to declare by positive enactment 
that in no circumstances could an action be brought. For he could conceive 
cases in which it might be perfectly reasonable that there should be pecuni- 
ary compensation, grievous injury might arise to a poor man from tlie mis- 
conduct of a rich one ; there might be many cases m which the guilty act 
of an adulterer might deprive a poor man of his income and whenever that 
occurred moral justice would seem to require that pecuniary compensaticn 
should be given. A majority of the committee were therefore of opinion 
that actions for criminal conversation could not be abolished altogether. 

With regard to the constitution of the tribunal to be established under 
the bill, the alteration adopted by the committee was not a very material 
one. As the bill originally stood, it was proposed that the. Court should 
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consist of the Lord Chancellor the Lord Chief Justice of the Court of 
Queen's Bench, and one of the ecclesiastical judges — ^the Chief Justice, 
when he could not attend, to delegate another judge ; but the committee 
suggested that, instead of his delegation, all the three Chief Justices, should 
have a peat, any one of them being sufficient. 

As to the rights of a woman, divorced d mensd et ihorOf with regard to 
property, he had from the first stated that he had no objection t*^ such a 
woman being regarded as a^/»« sole, but he did not think it was a matter 
which should be introduced into the present bill. He was still of the same 
opinion, but nevertheless would not object to the recommendation made by 
tlie committee. 

Then, with reference to the relief which ought to be given to the wife, 
the bill originally provided that she should be entitled to a divorce only in 
case of incest. The committee thought, however, that the right should be 
extended to such cases as bigamy, or adultery, with cruelty and desertion. 
To these alterations he was prepared to accede, but he thought it would not 
be safe or prudent to go further. Any one who proposed that the relief 
given to husband and wife should be reciprocal could not expect to have the 
concurrence of public opinion, for, unquestionably, the public entertained 
the belief that there was a criminality on the part of the wife in cases of 
adultery which did not attach to the husband. It was not unreasonable to 
expect that criminality on the part of the husband might be pardoned by 
the wife, but it was not at all liicely that pardon would be extended from 
the husband to the wife. The cases could not be regarded as equal, and ac- 
cordingly he was not disposed to go further in the direction of granting re- 
lief to the woman than had been proposed by the committee. 

L >rd Campbell earnestly implored their lordships to take the bill as it now 
stood. It was an immense improvement on the law of mariage arid divorce 
in this country, and he thought they could not safely attempt more at the 
present moment. It was a most anomalous state of things that a marriage 
could not be dissolved in any particular case in this country without an act 
of Parliament. It would hardly be credited in future times that such a dis- 
graceful system could have existed, and that before an act of Parliament 
could be obtained there must first have been an a<;tion brought for criminal 
conversation. He cautioned their lordtships, however, against giving too 
great facilities for divorce. Such a course would be attended with the most 
unhappy consequences. It was only in case of adultery that divorce could 
be safely given, and this was the litie pointed out by the great founder of 
our religion. 

He approved of the alterations introduced into the bill by the committee. 
It was just that the earnings of a wife deserted by her husband should be 
preserved sacred for her own use ; that she should in such cases h^ treated 
as Hi feme sole, and have a right to institute actions even against her hus- 
band. 

In abolishing the necessity of actions for criminal conversation more dif- 
ficulty arose. Of these actions he had always been ashamed, and in his 
tribunal he had often expressed bis abhorrence of them. In conversation 
with foreign jurists he had been reproached with the existence of such ac- 
tions, and bad nothing to say in reply; for, though he was able to deny that 
men sold their wives with ropes about their necks, he could not deny that 
actions for crim. con. were permitted, nay, made necessary in certain cases, 
by the law. By rendering that aoticm no longer necessary, he thought a 
great deal was done, and he hnped the effect would be to bring it altogether 
into desuetude. The difficulty the committee felt was that they could not 
altogether abolish the action without substituting some mode of criminal 
proiiceding. The questioii viewed in this light was beset with difticuUies, 
and thereifore the committee, not wishing to abrogate the civil prosecution 
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without substituting a criminal procedure, resolved simply to render the 
action no longer necessary for the purpose of procuring a divorce. 

Then the question arose, should the same right of divorce be given to the 
wife as to the husband? No doubt the crime in both cases was essentially 
the same, but the consequences were not the same. "When adultery was 
committed by the woman, all the purposes of the marriage were for ever 
annulled, and there could be no condonation on the part of the husband. He 
would not, therefore, go the length of giving the woman the same rights in 
this case as the husband. He would give her the right to a divorce in the 
case of incestuous adultery, as at present, and to that he was willing to add 
cruelty, bigamy, and desertion for a certain number of years : but further 
than that he was not prepared at present to go. 

The Marquis of Lansdowne seems also to have been imbued with the 
Spirit of progress. After the law lords have given their opinion, he says • 

Haying been one of the members of the committee which sat upon this 
very important subject, I am desirous thus early in the proceedings to state 
my own opinions of this bill, as it now appears before your lordships, and 
of some of the suggestiont which have been made by the noble and learn- 
ed h>rd (Lyndhurst). I quite agree with the noble and learned lord in the 
desire which he expresses that this bill should become law ; and I wish to 
offer my testimony of gratitude, on behalf of this House and on behalf of 
the public, both to my noble and learned friend on the woolsack, who in- 
troduced this measure, and to the noble and learned lord opposite, who has 
suggested many valuable additions to the bill which have been approved 
and adopted by the select committee ; because by means of the bill in its 
present form, a very great wrong, affecting society and the interest of wo- 
men at large, has been effectually, I hope, but at all events to a great ex- 
tent, redressed. I have for years past thought that in this country, which 
boasts the most advanced state of aivilization in the world, the cause of wo- 
man has partaken of that situation which it would occupy in the least civi- 
lized and most barbarous States. She occupies a condition which is really 
inferior to that which prevails in any other modern country, and which is 
inferior to that which prevailed in Rome — the great origin and fountain of 
the civil law. Although we should not think of following the example of 
the Romans in other points, nevertheless, in this particular respect they 
exercised a more refined, more liberal, a more just, and a more eniightenea 
policy than that which your lordship and the other House of Parliament 
have for years allowed to prevail. Many as are the cases of great hard- 
ship and injustice which must come to your lordships' knowledge in those 
elevated classes of society with which you are naturally more intimately 
associated, I believe that they are as nothing compared with that great mass 
of injustice which has for years existed among the lower and more inferior 
classes of the community. According to the old law upon this subject, a 
woman deserted by her husband — not for one year merely, but for six, sev- 
en, or eight years — having in his absence earned her own livelihood and 
provided for her children, has been liable, at the expiration of a long pe- 
riod, to have her earnings taken from her, her children deprived of their 
provision, and herself left destitute — all to benefit a cruel, aebauched, and 
profligate husband, and after the exercise of every species of industry and 
virtue upon her part. I could recite numerous instances of this descrip- 
tion to your lordships. One will suflSce by way of illustration. It is the 
case of the wife of a shoemaker, who was abandoned by her husband ; he 
gave up his trade and deserted her for a period of seven years. She hav- 
ing learned the trade of her husband practised it during his absence. She 
thus obtained for herself the means of subsistence, she provided for her 
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children, and her industry and honesty prospered her in her undertaking. 
At the expiration of seven years the man came home, seised all the profits 
of her laborious industry, waited upon her customers, and collecting the 
hills which were due to her, appropriated the proceeds to his own benefit. 
That is only a single instance ; but it may exist everywliere, in every town 
and in every village throughout the country. In answer to cases such as 
these we are told by some learned writers, **0h, that is the common law of 
the country, but there are remedies to be found in a court of equity." A 
court of equity! Why, my lords, to send the wife of a humble shoemaker 
or of a petty shopkeeper to seek her remedy in a court of equity against an 
injustice of this description appears to me neither more nor less than a 
mockery — a mockery to which 1 hope in future no one will ever have occa- 
sion to have recourse. I hope that this important subject will not be al- 
lowed to drop without some remedy being applied, and I earnestly trust, 
above all, that means will be found to put an end to actions for criminal 
conversation. These actions not only tend to corrupt public morals and to 
affect public decency, but they lead to the greatest injustice as respects the 
parties concerned. They bear especially hard upon the viroman, whose 
character and interests are at stake, but whose voice is not heard, and can- 
not be heard, from the very nature of the proceedings. It appears to me 
that in such actions all parties stand in a fsdse position. These proceedings 
are founded upon the assumption that the loss of the affections of a wife is 
to be treated as the loss of an ordinary chattel, and compensated in pounds, 
shillings and pence, according to the opinion of a jury impannelled^ for 
that purpose, but impannelled without an opportunity of forming a right 
judgment — on the contrary, with every incentive on the part of the prose- 
cutor, and the prosecuted to present a false view of the case. The prosecu- 
tor may perhaps wish, from a remnant of those feelings that exist m a hu- 
mane bosom to mitigate the guilt of her who has been the partner of his 
life ; but more often ho is actuated by motives of the most vindictive kind, 
and aggravates the facts of the case beyond what the interests of justice 
and truth require. On the other hand, the party prosecuted, if he looks 
forward to the formation of an honourable connexion with the woman whom 
le has seduced, has every motive for mitigating her guilt ; but, if he^ is so 
profligate as to wish to avoid making the only reparati(m which it is in his 

r)wer to offer, he will not hesitate to save himself at the expense of truth. 
have already said that the disgusting details which are dragged to light 
in the course of such actions act injuriously upon public morals. Your 
lordships know how many of these cases have been tried in our own time, 
and the deplorable consequences to which they have sometimes led. It is 
related of Charles II., who was induced to attend one of the earliest of 
them every day while it lasted, that he said he found it quite entertaining 
as a play. I numbly think that an action for criminal conversation is not 
an eaifying subject of amusehient either for sovereign or for people ; that, 
on the contrary, it is utterly corrupting in its nature, and I cannot see why 
means should not be found of punishing the parties prosecuted in thc8e 
cases in some other way — for example, by enabling the court to be estab- 
lished under the present bill to order proceedings to be taken under its own 
direction agwnst the parties in question. Undoubtedly the bill, as it now 
stands, makes a step m the right direction, because I understand it is not 
intended that the new court should, as heretofore, require an action for 
crimii^al conversation to have been raised previously to a divorce ; and I 
think the committee have ^ne as far as they oueht in drawing a distinc- 
tion between adultery on the part of the husband and ddultery on the part 
of the wife. Nevertheless, I thank the noble and learned lord opposite for 
bringing that particular point before the House. It is one of great impor- 
tance, and w^ deserves the attentive consideration of your lordships. If 
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any farther improvements can be made in the bill I shall be glad ; but as 
it stands at present, though not perfect, it is a great advance upon the ex- 
isting state of things, and, I believe, will be productive of great good to the 
country. 

The Bishop of Oxford who comes next gives us the ecclesiastical views 
entertained upon the subject. It would seem strange that where the wrong 
is plain and the remedy so palpable, the most vigorous opposition to any 
change should come from the church . We give the reasons : 

The Bishop of Oxford said that, as the only member of the episcopal 
bench who had sat upon the committee on this subject, he wished to say a 
few words. He gave his hearty assent to those improvements of the law 
which this bill was intended to carry into effect with regard to the gross in- 
justices now perpetrated upon married women })y their husbands in the 
cases to which the noble Marquis had referred. There were other parts of 
the bill to which he gave a modified assent. He agreed in the observations 
that had been madiB with reference to the actions for criminal conversation, 
and their mischievous effect upon society at large. There was, however, 
one part of the bill — and that, perhaps, the most important part of it — to 
which, after mature and deliberate consideration, upon moral and social 
grounds, he, for one, could not consent. lie alluded to the fundamental 
part of the measure, the object of which was to facilitate, as far as possible, 
in all cases of adultery with certain aggravations on the part of the hus- 
band, divorces a vinculo. It had long been a moot point among those who 
had devoted their whole lives to the study of the subject whether, according 
to that law of God to which reference had been made, marriage could bo dis- 
solved for the act of adultery itself. Indeed, throughout a very large part of 
Christendom that was altogether denied. This question had long been mooted, 
and the great Christian writer, St. Augustine, weighed the evidence on both 
sides with a very nice hand, and at last declined to decide abs lutely whether 
the much disputed Words of our Lord did or did not allow of the dissolution 
of marriage even for the act of adultery. After giving his best attention to 
the subject he (the Bishop of Oxford) could not doubt that, according to 
the words of our Lord, marriage might be dissolved for the act of adultery ; 
but, although he was bound to say his honest opinion was that marriage 
might lawfully be dissolved fpr the act of adultery, it was a matter for fur- 
ther consideration whether it was expedient to afford facilities for the disso- 
lution of marriage even for adultery itself. It. appeared to him that the 
question assumed this form — whether, upon the whole, there was reason to 
believe that the morality of the nation would be promoted by affording such 
facilities as would be given by this measure for the dissolution of marriage 
a vinculo even for the act of adultery? The question was not whether," ab- 
stractedly, as a point of divinity, it would be lawful to afford such facilities, 
but whether as Christian statesmen, they were persuaded that an advance 
in that direction would or would not promote the moral interests of the 
community. In his opinion they ought most seriously to consider whether 
the cause of morality would be promoted by affording facilities for the dis- 
solution of marriage. If such facilities were to be given with so free a 
hand that they were to be brought within the reach of the poorer classes, 
the courts by which the law was administered must be able to afford what 
was called a cheap redress to the applicants who came before them. If, 
however, the poor were referred in cases of this kind to courts affording 
cheap redress, such courts could not be presided over by judges so capable 
of discriminating the niceties of law as those who- sat in the higher courts, 
which were constituted without regard to expense. The consequence, he 
feared, would be the wide spread of that master evil, collusion^ which would 
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by degrees sap the morality of married life among the lower classes. But, 
if the facilities to be afforded were not brought dbwn to the lowest class of 
society, where wore they to stop? Were they to reduce the expense of ju- 
dicial proceedings to such a point that tradesmen might be enabled to ob- 
tain divorces, while the opportunity of doing so would be denied to the 
lower class of the community? Or, were the expenses to be only so far 
reduced that divorces would be attainable by the richer portion of the mid- 
dle classes, while they would be beyond the reach of the less wealthy trades- 
people? He believed that if facilities for divorce were once afforded the 
gravest dissatisfaction would be produced, unless those facilities were ex- 
tended to the very lowest classes of society, and he contended that such 
facilities could not be given to the lowest classes without endangering the 
moral purity of married life. At present there were no complaints on this 
subject from the lower classes. They did not demand that the privilegia 
which, in a few cases, were afforded to the higher and wealthier classes of 
societies should be extended to them. There was no outcry, there were no 
petitions from the poor on this subject. Why, then, should any one among 
their lordships step forward to invite dissatisfaction with a state of the law 
which, although, doubtless, many cases of individual hardship might have 
arisen under it, had yet, he believed, preserved the sanctity of married life 
among the poorer and less instructed part of the community of this coun- 
try to an extent unequalled in any other nation ? He thought that, in spite 
of all that had been said against it, the present state of things, administer- 
ed with due caution, was far safer thail that which it was produced to in- 
troduce. [A noble lord — "What! by acts of Parliament?"] Yes; divorce 
by acts of Parliament. Holding, as he did, that there was nothing contra- 
ry to God's law in dissolving marriage on account of adultery, but that fa- 
cility of dissolution a vinctUo matrimonii for that crime produced the worst 
moral influence upon society, he said that the mode which the English Leg- 
islature had hit upon — a general prdiibition, with the privilege of dissolu- 
tion, in cases which could not be resisted — although a clumsy, and some- 
times a very bad mode, was still a much safer and better mode than the in- 
troduction of universal laxity, which would follow from the plan now pro- 
posed. Whenever relaxation of the marriaji;e tie had been introduced it 
commenced, as this bill purposed to introduce it, by giving facility for dis- 
solution only on the ground of adultery; but never had relaxation stopped 
there. Other cases of hardship had soon been sugji:ested, until as their 
lordships knew, for incompatibility of temper, and at last for mutual dis- 
like, divorce had in some countries been allowed. The experience of other 
nations should, therefore, make them cautious before entering upon a track 
which would inevitably lead to that further step which, he presumed, none 
of their lordships were now prepared to take. He approved that portion of 
the bill which did away with some of the injustices done to married wo- 
men, but he saw in the proposed facility for divorce a vinculo matrimonii 
that which he feared would he the opening of the flood^i^ates of licence upon 
the hitherto blessed purity of English lifo. Frequent allusions had been 
made to the law of Scotland, but in one most important point that law dif- 
fered from what they now proposed to make the law of England, inasmuch 
as persr.ns in Sc >tland who were divorced for adultery with any given party 
could never marry that party. It was impossiljl^ to (verrate the influence 
which such a state of the law exorcised in guarding;- tlie l)e«:iTiningR (tf mar- 
ried life. How constantly it had happened that the ovil which had result- 
ed in a direful tragedy had its ccmmeneonient in the liG^htest caiiso — some 
difference of temper, some little alienation of affection, exposinii; tlio wife 
to the arts and approaches of another. But if the woman were «»;nnrdcd ))y 
the sure conviction that no more haytpiness in iiianicd lite was ]»ii>.siMc, the 
temp ation might altogether fail. Among the lower classes, who gave uo 
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indication of any wish for relaxation of the law, it was perfectly well 
known that a legal divorce was an impossibility, and to that circjimstance 
might be traced the sacredness of the marriage tie among the lower orders 
of the English people which was so remarkable — because, even women who 
had fallen before marriage, and not attributed to that fall any ^reat degree 
of -moral criminality, considered themselves utterly abandoned if after mar- 
ringe they could be justly charged with any infidelity whatever. That re- 
markable fact had grown up very much under the influence of the feeling 
that marriage with any other person was impossible, and its removal woula 
have the effect of unsettling altogether the present estimate which the 
masses formed of the sacreaness of holy matrimony. He believed they 
would not be imparting to the lower orders advantages hitherto possessed 
by the higher, but that they would be giving to the lower classes aisastrous 
disadvantajjes to which the higher classes only had been hitherto exposed. 
He believed that many unhappy terminations in high life might have been 
avoided if it had been impossible in that class to obtain dissolution of the 
tie, as it was at present among the poorer people of this land. With that 
feeling, however few of their lordships might agree with him, he would 
move, on bringing up the report, amendments on the clauses facilitating 
divorce a vinculo matrimonii. He implored their lordships not to hurry 
a measure through the House which, whether for good or for evil, touched 
the foundations of the whole fiimily life of the people. 

The Duke of Argyll^ who follows, finds a good opening into the argu- 
mentative armor of the right rev., and goes into him with a cut and thrust, 
which is as amusing to read of as it was skilfully performed. We should 
like to have seen the ecclesiastical countenance of the right rev. during the 
gladiatorial performance of which he was the object. 

" The Duke of Argyll said that, notwithstanding the force and extreme 
ingenuiety of the right rev. prelate's arguments, he was somewhat surprised 
at their inconsistency. He was glad to hear the right rev. prelate make the 
distinct admission that by the divine law divorce for a given cause was 
permitted, but the right rev. prelate went on to argue that it was the duty 
of their lordships to render that permission nugatory. The right rev. pre- 
late had stated that under the existing law, which he wished to see per^ 
petuiited, divorce was impossible to the lower classes. He (Duke of ArgyllJ 
maintained, therefore, by his own confession, the right rev. prelate wished 
to neutralize the Divine permission which he admitted had been given to 
divorces in certain cases. That diflBculty had no doubt occurred to the right 
rev. prelate, for he sought to meet it by the extraordinary conclusion that 
the present anomalous state of the law should be continued ; that the rich 
should be allowed to obtain divorces, but that to the poor they should be 
prohibited. The right rev. prelate had said that if the privilege of divorce 
now possessed alone by the rich were extended to the poorer classes it 
would be only conferring upon those classes a grievous disadvantage ; that 
notwithstanding, divorce was sanctioned by Divine permission, yet the 
application of that permission would be fraught with dangerous conse- 
quences." 

The Duke of Argyll having had his say, there comes next upon the 
carpet the most absolute specimen of an old fogy that we have chanced 
upon for ytfars. He is a bowshot behind the age of even the right rev. 
He has studied the religious aspect of the subject thoroughly, and comes 
to the conclusion that marriage is indissoluble. He, it appears, was also 
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one of the committee to inquire into the subject. What a delightful impedi- 
ment he must be, to a committee charged with the investigation of the 
policy of a progressive legislation. 

" Lord Redesdale, having been a member of the committee appointed to 
inquire into this subject, and having differed from the conclusions at which 
the majority of that committee had arrived, begged to express his concur- 
rence in the observations of the right rev. prelate. He oelieved it would 
be injurious and unwise to grant such divorces as were suggested, and, 
upon a most careful study of the religious aspect of the question, he could 
not but declare his belief that marriage was mdissoluble, and that divorce 
was not permitted. Even socially, divorce was a subject to be treated with 
great caution, for if the real merits of the cases in Vhich •Parliament had 
granted divorces could be known, he did not doubt it would be found that 
the great majority were cases, in which divorces ought not to have been 
granted. With respect to the consequences of divorces, he doubted whether 
they produced happy results, and questioned still more the social benefits 
which would flow from the extension of the law. The mere expense of a 
proceeding before a tribunal comprising the three Chief Justices and the 
Lord Chancellor, would prevent a poor man from having recourse to it. If 
then the law of divorce ^as to be made more accessible to the poor, its 
administration must be intrusted to inferior courts, which, being burdened 
with numerous cases, could not be expected to exercise that caution, or to 
examine so minutely as was desirable and proper." 

To dispel the drowsiness which would necessarily result from such a 
speech of such a man, it was necessary that something amusing should be 
said to wake up the House, and accordingly Lord Campbell comes pat, 
with an anecdote of so doubtful a character, however, as to the humor of 
H, that if the House were roused, it must have been a very appreciative House. 

"Lord Campbell assured the right rev. prelate that he had heard many 
persons, in the humbler orders of life, complain bitterly of the injustice of 
the law of divorce as regarded them. It was quite true that there had not 
been a public meeting of men whoso wives had been unfaithful to them, 
and, therefore, no petition had been presented from that unfortunate class. 
He had tried many men for bigamy, who complained that they could not 
get rid of a bad wife, and had married again as the only course that was 
open to them. In a case that was tried before Mr. Justice Maule, the 
prisoner being convicted of bigamy was called upon to say why sentence 
should not be passed upon him. He then said, *my wife was unfaithful; 
she robbed me and ran away with another man, and I thought I might take 
another wife.' The reply of the learned judge was: * You are cjaite wrong 
in supposing that : you ought to have brought an action for criminal con- 
versation ; Siat action would have been tried before one of her majesties 
judges at the assizes; you would probably have recovere.d damages, and 
then you should have instituted a suit in the Ecclesiastical Court for a 
divorce a mensa et tlwro. Having got that divorce, you should have peti- 
tioned the House of Lords for a divorce a vinculo, and .should have appeared by 
counsel at the bar of their lordship's house. Then, if the bill passed, it would 
have gone down to the House of Commons ; the same evidence would pos- 
sibly be repeated there, and if the Royal assent had been given, after that 
you might have married again. The whole proceeeding would not have 
cost you more than £1000.' * Ah, my lord,' replied the man, * I never was 
worth more than 1000 pence in all my life.' The Judge's answer was, 
* that is tlie law, and you must submit to it.' Who could wonder that the 
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man should return ' that is hard measure to us, who are poor people and 
cannot resort to the remedy which the law has afforded to the rich/ ** 

The Bishop of St. David's closes the ball. It will be seen that he agrees 
with the other right rev. in opposing any reform of a patent wrong. We 
are quite sure that if either of the right rev.'s had a bad wife, and was 
without money enough to carry him through the circumlocution office to a 
divorce, his views of the expediency of altering the laws would be materi- 
ally changed. 

"The Bishop of St. David's thanked his right rev. friend for having 
brought before their lordships, certain aspects of this question, which other- 
wise would not he believed, have been presented to their consideration on this 
occasion. The anecdote just related by the noble and learned lord, enter- 
taining as it was, was perfectly inapplicable by way of argument. Pre- 
cisely the same objection would always be raised on the part of those 
classes whose case, it was perfectly evident, would not be touched by the 
present bill. AVhether the bill was right or wrong, he thought it absolutely 
impossible, if it were carried, that legislation could stop there/' 



OUR CORRESPONDENTS. 

"We would take it as a favor if our friends of the Bar in Virginia (if they 
have not time to make a short report,) would let us know when cases of im- 
portance, in a legal point of view, especially cases in which the- Code is 
construed, are decided in the District Courts. We make this request, be- 
cause there ara numerous fjuestions daily arising under the Code which may 
not be settled for years by the supreme tribunal of the State, and it \b of 
the utmost importance to the profession that an early judicial exposition of 
these points should be made. To our friends who have given us so cordial 
a greeting in the other Southern States, we return our thanks, and request 
of them, a similar favor. 



Scriptural and Statistical Views in Favor of Slavert:. By Thomr 
ton StringfelloWj D. D, J. AY. Randolph, Richmond, Va. 
AVe have rend with sincere pleasure the above named work. The Scrip- 
tural ^ie■\v of slavery it contains had been partially presented by others, 
but has never before been compiled in the logical and systematic order in 
which it is here given. That slavery wfis lecognized, under the only 
Theocratic o^overnment that ever existed, in its most abject form, and was 
tljus recognized and upheld by divirxe law upon numberless occasions, and 
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under circumstances of occasional extraordinary hardship, both under the 
new and old dispensation, has never been so clearly and forcibly shown, as 
by this simple statement of Scripture facts. 

But the more striking portion of the work is that which gathers together 
the moral, social and economical statistics of slavery, and contrasts the re- 
sult in the South, with the effect of free society as shewn in the North. The 
facts are gathered from the Census, and we would be glad, if it were not for 
want of space, to collate a few of these extracts and shew the relative pros- 
perity of the South and the North in leligion, in morals, in the acquisition 
of wealth, in social happiness, &c. We must content ourselves, however, 
with recommending those who wish a clear insight into these questions to 
procure a copy of the work, which is put up in cheap form for general 
circulation. 



The Auerican Form Book. By Benjamin Tate. A new edition, in two 
volumes. Edited by A. II. Sands, Counsellor, &c., R'chmond, Ya. A. 
Morris, Publisher. 1857. 

The early sheets of this work have been handed us by the publisheiuLnd 
we are informed that it will be ready for distribution in a few days. The 
first volume of the work which contains the old ** Tate's Forms" as amend- 
ed and added to by Mr. Sands, is and has been for several years a hand-book 
of the profession, and their familiarity with it dispenses with the necessity 
of any notice from us. The first part of the second volume is devoted to the 
collection of the statutes of the several States and Territories of the Union, 
concerning the transfer of real property, and forms of acknowledgment, and 
memoranda of other matters relating to the execution of deeds and other in- 
struments. Then follows a summary of the statutes in relations to aliens and 
after that, forms of a local character concerning Building Fund Associa- 
tions. Then are given forms of deeds in the several States and Territories. 
We are also furnished with a brief summary of the law of bills of exchange 
and promissory notes and forms for their protest, and for marine protests 
and the other ordinary forms a notary may have occasion to use. A collec- 
tion of the ordinary entries made in county and corporation courts on the 
admission of wills to probat, &l'., is also given. AYe have merely stated the 
contents of the work as the best notice which could be given ef it. The 
necessity of such a work is every day manifest to the practitioner, and we 
are glad that Mr. Sands has supplied the want. 



White Acre vs. Black Acre. A Case at Law. Reported by J. G., 
Esq., a retired Barrister of Lincolnshire, England. J. W. Randolph, 121 
Main Street, Richmond, Va. 1856. 

Here, under cover of a MS. of the rei;;n of Queen Anne, we have an al- 
legorical account of the rise and pmgiess of the (piarrcl )iet\v«'en the Nor- 
thern and Southern States. The suit is ex^.eedin^lj w'jI eondueteii, ai.d 
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t^e whole effort a capital display of wit and caustic humor, showing the 
hand of an experienced and ready writer. The historical part of the alle- 
gory, with the exception of nomenclature, of course, is written with great 
truth and an evident acquaintance with the subject, which indicates some 
considerable study. With the practical bearing of slavery, as it exists in 
the South at the present time, the writer's familiarity iSj obvious, not only 
from his imitation of the dialect, the best attempt we have seen, but his 
accurate knowledge of the negro character. On the whole, it is a very en- 
tertaining book. 



African Slavery in America. By C, J, IngersolL Philadelphia : T. K. 
and P. G. Collins. 1856. 

Another work on slavery and perhaps the most remarkable, which has 
sprung out of the agitation of the exciting topic. Surely it never rains but 
it pours. Nevertheless we are pleased to see the subject handled by ration- 
al men, men who have not preferment before their eyes, in what they write 
upon the subject, and who therefore reason and do not only declaim. The 
matter of this work is as excellent as its style and mannerisms are execra- 
ble, and many admirable things are written in a most absurd way. Mr. In- 
gersoll shows, in a most conclusive argument, that the entire crusade against 
slavery in England had its origin in the mistake of the learned judge who 
sat on the trial of Somerset's case. He exposes to just ridicule the oft re- 
peated assertion "that the air of England is too pure for slaves to breathe 
in." 

** How," says the writer in the language of Lord Stowell, "did the vil- 
leins manage to respire during the several centuries of their slavery V* 

This pamphlet effectually carries the war into Africa, by setting forth 
the true history of slavery in this country and laying the burden on the 
proper shoulders. 

As a candid and fair statement of the sentiments which lead the different 
sections of the Union on the subject of slavery, we think is well worthy of 
perusal. We would gladly cite the concluding paragraphs, if we had room. 
They breathe the true spirit of patriotism. 
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ON THE MEASURE OF DAMAGES, EX DELICTO. 

[Onr readers will remember, that in the first volume of this work, pp.. 17 — 29, 
we republished from the L<mdon Law Magazine and Q^arterbf Review, an arti- 
'Cle on the "Meaaure of Damages, ex contractu." That article concluded 
with a promise that at a future datfe, the writer of the article would direct al- 
tention to some, points of difficulty connected with the measure- of damages 
in actions founded upon ^* tort." .We republish from the London Magazine 
for Jlugiut 1856, the article alluded to,— Ed. Quar, Law Journal.^ 

The publication of a modern treatise on damages'*^ affords 
us the opportunity of redeeming our^ promise, made now 
some time ago, to complete our notice of the Law of the 
Measure of Damages. At the jsame time, we have pleasure 
in directing the attention of our readers to Mr. Mayne's 
book, as going far to supply that defioiencywhich we, in our 
former article, pointed out as existing iti this department of 
the law. All the caseB bearing upon this extensive and in- 
teresting question have been brought together by the author 
with great industry and considerable acuteness ; and hifi^in- 
tention throughout has clearly been, not to make a book that 
might fall into Story's bitter category of English law-books, 
viz: "A full Index of Reports, arranged under the appro- 
priate heads, with the materials tied together by very slender 
threads of connection," but comprehensively to grapple with, 
and thoroughly to illustrate, his subject. As our chief object 
now is to touch on the measure of damages awarded in the 
principal kinds of action in tort, we shall not go into the 
details of Mr. Mayne's book further than may be necessary 
or convenient to illustrate this clasa of damage; but we may 
say generally, that if the matter of the book be not wholly 
new, its arrangement is undoubtedly novel and convenient: 
that if the author's own disquisitions are not so full as might 
be desired, they are terse, vigorous, and sensible ; and that 

* May/)e*8 Treatise on the Law of Damages. 
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the whole work forms not only a very readable book, but 
also a valuable book of reference for the student and the 
adept. 

The most important diflFerence between actions ex contractu 
and actions ex delicto^ as regards the assessment of damages, 
is, that in the former juries are forbidden, but in the latter 
are allowed and encouraged, to take into consideration the 
intention and motive of the defendants. All the circum- 
stances of the case are submitted to their cognizance; and in 
such actions as libel, trespass, and crim. con., tho Courts will 
not interfere with their verdicts, unless it can be shown that 
the jury have been actuated by some wrong principle, or 
have fallen into some mistake of fact. This was not always 
80.» "You were daring enough," says Junius, addressing 
Lord Mansfield, *'to tell the jury that in fixing the damages 
they were to pay no regard to the quality or fortune of the 
parties; that it was a trial between A. and B.; that they 
were to consider the oflFence in a moral light only, and give 
no greater damages to a peer of the realm than to the meanest 
mechanic." This was the case of Lord Grosvenor v/The 
Duke of Cumberland, tried in 1T68; and the judge was 
wrong, and his assailant right ; for in the well-known case 
of Wilford t7. Berkeley, decided by the 'full Court ten years 
before (see 1 Burr. 609), it had been held that in cases of 
crim. con. all ^nhe*circumstance8 were properly and solely 
under the cognizance of the jury, and were fit to be submit- 
ted to their decision and estimate." '*In fact/' as Mr. Mayne 
says (p.^ 14), **if any other rule existed, a man of large for- 
tune might, by a certain outlay, purchase the right of being 
a public tormentor; he might copy the example of the young 
Koman noble mentioned by Gibbon, who used to run along 
the Forum^ striking every one he met upon the cheek, while 
a slave followed with a purse, making a legal tender of the 
statutory shilling!" But even in actions ex delicto^ whenever 
the judges can find data for measuring the damages, they 
always take care to lay down rules on that subject. Thus in 
trover, juries are directed to give the value of the article not 
at the time of trial, but at the period of its conversion. — 
(See Bead v. Fairbanks, 13 C. B. 692, which conflicts; how- 
ever, with Greening v, Wilkinson, l.C. & P. 625.) Again, 
where the damage is said ^^not naiicrally to /oit;" from the 
wrongful act (a phrase, by the bye, which is about as unin- 
telligible to us as the now exploded phrase of "circumstances 
which ought to excite the suspicion of a prudent mr-n*'), 
such damage is excluded l)y the judge from the contempla- 
tion of tho jury, as ^'too remote.'' The learned authors of 
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the last edition of Smith's Leading Cases (see vol. ii. p. 430) 
admit "that the application of this rule to the varying cir- 
cumstances of diflFerent cases is sometimes attended with great 
diflSculty ;" and our readers, after comparing the cases of 
Vicars v. Willcox, 8 East, 1, and Knight v. Gibbs, 1 Ad. & 
Ell. 43; Siordet v. Hall, 4 Bing. 607, and Blythe v, Birming- 
ham Waterworks, 20 Jur. 334; Ashly r. Harrison, 1 Esp. 
48, and Lumley v. Gye, 2 E. & B. 216, which we have culled 
at random from our note-book, may be inclined to agree with 
the admission. Again, in actions for malicious arrest or 
prosecution, after a long contest it was settled, by the case of 
Panton v. Williams, 2 Q. B. 169, that the question of "rea- 
sonable and pioblable cause" was for the judge, and not for 
the jury. In practice, however, the judges, by their disincli- 
nation to deal with these cases, show rather a disposition to 
''flee the monster their own hands have made;" and Barcn 
Martin, in Dendy v. Henderson, 11 Ex. B. 199, professed his 
. inability to understand how the question of reasonableness 
could be one for the Court to decide. It may be doubted 
whether these Procrustean rules do not rather impede justice 
than otherwise, and whether Sedgwick has not rightly said 
(see p. 16 of his Treatise on Damages) that "arbitrary rules, 
especially when used to "fix values, are always a misfortune 
and a defect in jurisprudence." It may be a great question 
whether it is jiot matter for regret that any exception should 
ever have been allowed to the old rule, "ad quaestionem facti 
respondeant juratores." If new trials are to be awarded be- 
cause judges may difler from juries on occasions where men 
of sense and justice may reasonably difTer from one another, 
such a proceeding is the substitution of judicial authority in 
fixed magistrates, for the discretion lodged by the Constitu- 
tion in the popular jurisdictions of the country. It is the 
boast of a free people, that only the verdict of their equals 
can deprive them of their life or property. The ''nisi per 
legale judicium parium, vel per legem terrae," of Magna 
Charta, breathes the same spirit as the Eoman Law. ''Ne- 
minem (says Cicero prc^-Clnentio, 42) voluerunt majores nostri 
non modo de existimatione cujusquam, sed ne pecnniaria 
quidem de re minima, esse judicem, nisi qui inter adversaries 
xxmvenissety Under the Saxon rule, the damages recoverable 
for various injuries were sums fixed by law. And no one can 
have had much experience in our own courts without being 
aware of the deep dissatisfaction felt by the public, and es- 
pecially b}'' the mercantile world, with the rules about 
damages laid down by the lawyers. They feel that on these 
points they are submitting — not to the law of the land, — not 
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to the judgment of their equals, — not to the judgment of 
men peculiarly or particuUrly conversant with the subject- 
matter of the action; — bvi to certain theoretical and arbitrary 
rules, which are two sophistical and refined for the exigencies 
of ordinary eyery-day life. Hence the demand for Chambers 
of Commerce, mercantile arbitrators, — ^'conseils des prud'- 
hommes." It. was impatience of this kind that, at length 
warming into indignation, demanded the passing of the 
famous Libel Act in 1792; and -we think it not at all im- 
probable that, as the public come more fully to understand 
who are the real authors of the rules by which the measure 
of damages is at present regulated, a determination to sub- 
mit no longer to "ludge-made" law will produce another 
statute defining and regulating the true office of judges and 
juries. 

And it. may be another serious question whether a jury be 
not a more satisfactory, as well as a more constitutional, tri- 
bunal for the assessment of damages than any judge, how- 
ever eminent in talejit, or liberal in his sympathies. Doubt- 
less it has been the habit for 'a long time in legal circles to 
sneer at the '* intelligence'' of juries; but to persist in these 
days in that neer can only be because it has become a habit. 
There may still be remote parts of the country into which 
the light of education has not yet penetrated: but we believe 
that the average of modern juries are as likely, or more like- . 
ly, to come to a decision consistent with right reason and 
common sense, than, or as, any one, or any four, of the occu- 
pants of the judicial bench. 

The judges are men; but they never forget that they are 
on a pinnacle above their fellow-men. The Lethe, which is. 
said to run between the Bench and the Bar, swells into a 
wider stream w,here it divides the Bench and the suitors. 
We must not be understood to complain of this, for it is, 
perhaps, only consistent with what Bishop Butler calls "the 
course of nature;" but we concejve it to be a sound argu- 
ment for not intrusting judges with the assessment of dam- 
ages. There was a late case, within, perhaps, the memory 
of sopae of our readers, where a seamstress who gave her 
name and address, was ignominiously paraded through the 
streets and locked' up all night on a false charge of passing 
bad money; and yet a learned judge, who admitted that it 
was a case for exemplary damages, and who must, or ought 
to have known, that £10 would not cover the plaintifi^'s costs 
as between attorney and client, actually awarded her this 
pitiful sum only, when the amount of damages had by con- 
sent been left to him. We believe a jury .would have given 
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ten times the amount. Further^ we believe that the exceed- 
ingly small number of actions tried under the last C<5mmon 
Law Procedure Act by judges sitting alone, without the in- 
tervention of juries, is some test of the feeling, of the public 
on this subject. We had intended to notice several other in- 
teresting points in the Law of Damages in actions for torts, 
particularly the proceedings under the Lands Clauses' Con- 
solidation Act, and the 9 and 10 Victoria, cap. 93; the dam- 
ages in trover, where the status of the article converted has 
been changed, and where several parlies are liable for the 
conversion. Want of space, however, forbids our doing more 
than referring our readers to Mr. May ne's treatise on these 
points (see pp. 39, 207, 214, 242—252, and 294)/ where 
these matters are alDly handled. There is one other point on 
which we must quote Mr. Mayne: — *'In fact," he says at p. 
3T, **the whole law upon the subject of damages in the case 
of continuing nuisances or trespasses seems in a very unsat- 
isfactory state. Suppose the defendant to have built a house 
on the plaintiff's ground, — this is a continuing trespass; 
and as long as it lasts, the plaintiff may bring fresh actions, 
and obtain fresh damages. Indeed, he must do so, because 
it would appear each action can only reinburse him for the 
loss sustained up to its commencement. The defendant can- 
not protect himself against this succession of attacks, be- 
cause, even if it were his desire, it is not in his power to 
enter the plaintiff's land, and put an end to the nuisance 
himself. The fair rule in such a case would be, to give the 
plaintiff such damages as would compensate him for the loss 
sustained up to the time of verdict, and would pay him for 
putting the land into its original state. If he chose to leave 
the trespass after this, it would clearly be because he thought 
it advantageous to himself ; and if so, he ought not to be 
allowed to sue again. There is one case which is almost in 
accordance with this view. It was an action on a covenant 
to repair premises, and judgment for plaintiff on demurrer. 
The premises had got into worse repair since the commence- 
ment of the action, and the jury in assessing damages com- 
puted the expense the plaintiff had been at m doing repairs 
which became necessary between action brought and writ of 
inquiry. The judgment upon this point was affirmed in 
error. It is quite clear that in this case there was a new 
breach of covenant in allowing the premises to go into worse 
repair since the issuing of the writ, for which a new action 
might have been brought, and new damages recovered. The 
jury, however, took the common-sense view of the matter, 
and gave, as every jury practically does, such damages as 
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would reimburse him for all loss incurred up to the time the 
case came under their cogBizance." 

We have made no specific mention of damages in actions 
for crim. con. and seduction, and purposely. We fully con- 
cur in the opinion lately expressed by Lord Campbell as to 
the action of crim. con. being a foul blot on our system of 
jurisprudence^ and on our national character, and hope most 
sincerely that we may at last indulge in the anticipation of 
such a blot being speedily erased. But as we entertain pre- 
cisely the same opinion of the action for seduction, we regret 
that the same statute does not abolish this also. It is not 
easy to discover how or when they arose. Adultery and for- 
nication were originally punished by fine and imprisonment, 
(see 3 Inst. 205,) and ther6 seemed no trace of these actions 
until after the Kestoration, when the imprisonment was done, 
away with, and the amount of the fine was probably thought 
more capable and proper of ascertainment by juries, who 
then, by legal fictions, obtained the cognizance of these of- 
fences. But there can be little doubt, apart from .all higher 
considerations, if damages are, as Blackstone and Sayer have 
truly defined them, "a pecuniary recompense, a compensation 
and satisfaction for an injury sustained," — that the giving 
damages for seduction or crim. con. is but a mockery of jus- 
tice^ and a mere miscarriage of law. 



EJECTMENT— CONSTRUCTION OF STATUTE—EXECUTION OF 
POWER— AMBIGUITY, &C. 

Crcorge M, CarringUm^ JippeUarUf vs. Isaac A. Goddm, Appellee. 

In the Supreme Court of Appeals of Virginia. 

1. Under Stat. Code of Va. chap. 116, § 5, a bargainor out of possession may 
transfer his right of action to bargainee, and bargainee may maintain eject- 
ment in his own name. 

2. A will after empowering executors to set i^art so much of the testator's 
property, not specifically bequeathed, as they might think sufficient to pro- 
duce a clear annual income, by rent or interest, of ^,000, to be distributed 
among certain legatees for life, and, after other unimportant clauses, gave the 
balance of testator*s estate to hb nephews and nieces, then proceeded, as follows: 
** And for the purpose of making such division with greater facility I hereby 
give to my executors, or such of them as may choose to act, full power to sell 
or otherwise dispose of the whole or any part of said property, in such time 
and manner, and on such credit as to them may seem most beneficial for the 
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whole.*' (iuarei Wu this a naked power, or a power coupled with an in- 
teiest? 

8. Though it be a naked power, an exchange of land by the ezecutcws was in 
pursuance of this power, and in a court of law, the title pf their grantee, 
would be as good as if it were a trust. The distinction in such case is this : 
if trustees invested with the legal title to an estate convey it to another in 
plain violation of the trust, and even by a deed which on its lace shows such 
violation, the title of the grantee is good at law, and resort must be had to a 
court of equity to set aside the deed; but the donee of a power to confer a 
good title at law. should make the sale and conveyance in pursuance of the 

. power. 

4. Under the circumstances of this will, and in connection with its provisions, 
the power of sale, though conferred on the executors for a special purpose, 
was yet to be exercised at their discretion, and for the proper exercise of 
that discretion, a bona fide purchaser from them for valuable consideration was 
not responsible, and a deed purporting to, be it conveyance by them to such a 
purchaser in pursuance of the power, would at law, on its face, be a sufficient 
execution of the power. 

5. A deed to the purchaser Drew, from the executors, recited that " in conside- 
ration of an exchange of land made-with John Adams, (one of the executors,) 
and for the further consideration of one dollar by the said Drew to them in 
hand paid." This language does not on its face show that the exchange of 
land spoken of was made with John Adams, one of the executors, individually, 
by the grantee. Drew, and not for the purpose of making a division among the 
residuary legatees ; and from th^ facts connected with the will and the conr 
text of the deed, the court held that the exchange of land referred to was 
made with John Adams by the executors of ^chard Adams, and not by Drew. 
This being the true construction of the deed, it was not invalidated at law, as 
an exchange was within their power, and the fact that the exchange was made 
with one of themselves, does not fpto facto render it void. 

9. A latent ambiguity in a deed may be expUined by parol testimony; and where' 
a deed recited the conveyance of ** two lots," and it appeared that the grantor 
in conveyance had three lots, two of which lay contiguously to each other, but 
deilved by different conveyances, the court held that all the lots were con- 
veyed, it appearing that the grantor had in the same deed designed to convey 
all his property, and that if there were an ambiguity, it was a latent ambiguity, 
and might be explained by parol testimony. 

7. Such a deed is not void for uncertainty. 

8. The executorial accounts of the testator of B. A. were not competent testi- 
mony in this case, the deed being at law upon its face a sufficient execution of 
the power, the title of Drew under that deed was good at law, and could not 
be impeached by any evidence of a breach of trust by the executors in not 
accounting for the price of the land conveyed. 

9. The bill of exceptions stating " the evideifLce of the witnesses examined on the 
trial, instead of the/acts^ appearing to the court to have been proved by such 
evidence,** all the parol evidence of the exceptor |s rejected', and a new trial 
will not be granted in the appellate court unless the decision of the circuit court 
appears to be wron g, while giving full force and credit to the evidence of the 
appellee. 

10. It wais not competent to contradict the consideration of the deed in this case, 
by parol testimony. 
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11. In an action of ejectment, the defendant pleads not guilty ;—in his evidence 
subsequently, the defendant disclaims title to a part of the premises declared 
foi^-a verdict for the plaintiff for the whole premises is not error; and if it be» 
is not such an error as the defendant can complain of. 

This suit was an action of ejectment under the Code of 
Virginia claiming a lot of land in the city of Kichmond, on 
the east line of 16th street, fronting thereon about 62 feet 
and running back in an angular form about 100 feet. The 
defendant pleaded "not guiltjr" to the declaration. 

The plaintiff did not attempt to show possession in him- 
self, or any one under whom he claimed, but rested wholly 
on a jpoper title which he deduced as follows: 1st. A deed 
from Stevenson, surviving trustee to the plaintiff, dated 14th 
April, 1853. 2nd. A deed from Drew and als. to Nicholas, 
Stevenson, and others, trustees, dated 6th August, 1819, con- 
veying together with household property and furniture and 
other property,* ^'twa small lots in Adams' valley." 3rd. 
The will of Kichard Adams, admitted to probate in 1819, 
the terms of which are sufficiently set forth in judge Mon- 
cure's opinion given below. 4th. A deed from John Adams 
and Samuel G. Adams, executors of Bichard Adams, to 
Drew, dated 20th January, 1819,t conveying a lot on 15th 
street, fronting 33 feet 6 inches, running back of irregular 
width about 100 feet, (being a part of the land sued for in 
plaintiff's declaration.) And 5th. A deed from John Adams 
and wife to Drew, dated 20th January, 1819, conveying 
about 29 feet front on 15th street and running b^ck about 
100 feet, (being residue of land sued fur in plaintiff's declara- 
tion.)! The plaintiff then rested his case. The defendant 
then introduced evidence to show that he did not claim any 
of the real property described in the declaration, except that 
part de^icribed m the aforesaid deed from John and Samuel 
G-. Adamn, executors of Eichard Adams, to Drew. Defendant 
also introduced, 1st. A deed from Stevenson, surviving trustee, 
to Kuffin, convejring a lot "in Adams' valley fronting 44 feet 
on 15th street and running back on Poplar street 100 feet." 
2nd. A deed from John Adams and wife to Drew, conveying 

* This deed from Drew to the trustees was manifestly designed to convey all 
the property that Drew owned. 

t The beginning of this deed ran as follows: *'This deed," &c., &c., "whereas," 
&c. " Now this indenture witnesseth, that the said J^ohn and Samuel 6. Adams, 
executors aforesaid, by virtue of the power vested in them, and far and in con- 
sideration of an exchange of land made with John Adams, and for the further con- 
sideration of one dollar by the said Drew to them in hand paid," &c., &c. 

X From a plan in the record it appeared that these lots adjoined «ach other. 
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"lot in Adams' valley containing 44 feet front on 15th street." 
The defendant also gave in evidence his qnalification as ad- 
ministrator with the will annexed of Richard Adams, that ho 
was a residuary legatee of E. A., that he had. married 
another residuary legatee who had died leaving children 
under 21 years of age, &c. It was also proved that in 1849, 
defendant was notified to remove a nuisance from this lot, 
and that this notice was given by the police officer in conse- 
quence of instruction from the city authorities to give such 
to the-fewner or parti'^s in possession of cert^iin lots in the 
city. The city assessor proved that since 1842 the lot in 
controversy was assessed as the property of Eichard Adams' 
estate by defendant's direction, and tax bills were introduced 
in evidence, showing that the taxes had been paid thereon 
up to the year 18S3 by defendant. The defendant then 
offered in evidence the accounts of the executors of Richard 
Adams to show that they had not duly executed E. A's will, 
and that they had never credited E. A.'s estate, or any par- 
ties interested, with anything as' the consideration of their 
said deed for the said lot; and that both the executors of 
Richard Adams died insolvent, and largely indebted to their 
testator's estate. The introduction of these accounts was ob- 
jected to, and the circuit court sustained the objection. This 
formed the subject of a bill of exception. 

Plaintiff then introduced a witness who testified that the lot 
in dispute had not been enclosed by the defendant until a few 
days before the sale by Stevenson, trustee; that it had previ- 
ously been vacant for a long time, upwards of twenty-seven 
years, &c.; and another witness. Drew, (one of the grantors 
in the deed to Nicholas, Stevenson and als., trustees,) who 
testified that by that deed he meant to include all his prop- 
erty — that by using the term '*two lots" he meant not only 
lot number 40 and lot number 74, but also the canal lot in 
controversy here, which lay alongside of lot number 74; 
that he did not know there were two deeds for the last lot, 
(comprising 74 and canal lot) but had always supposed that 
they were but one lot, and he thought the lot in dispute was 
embraced *in it. On being cross-examined. Drew testified 
that when he executed his trust deed to Stevenson he had 
never seen the deeds to him for the lots in Adams' valley, 
and did not know that there were three deeds, or, that in 
either of them the executors of Eichard Adams were grantors. 
He had no treaty about them with executors. What passed 
occurred between him and John Adams, one of the executors. 
Shortly after the date of the deeds, John Adams, who owed 
witness a considerable debt, being in embarrassed circumstan- 
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ces/canoiQ to witness and said that the best thing he could do 
for him, would be to let him have some lots in Adams' valley 
in payment of said debt. And J. A. promised to make the 
deeds, have them acknowledged and put on record. And 
afterwards J. A. told witness he had done so. Witness never 
examined deeds, or saw them until long after his trust deed 
to Stevenson. Witness was never a. creditor of Kichard 
Adams, or of his estate. There was no exchange of land 
between witness and John Adams; nor was any money paid 
by witness as the consideration of said. deeds. The only con- 
sideration was the debt of John Adams to witness. Witness 
never took actual possession of premises. It remained va- 
cant. He had never paid taxes on it. Another witness 
proved, that in or about 1820, the witness Drew was generally 
reputed insolvent. 

The plaintiff .then offered thia instruction : "That the evi- 
dence of Thomas H. Drew in so far as it affects or discloses 
the consideratioa upon which the deed to him from Adams' 
executors is founded is not to be regarded by the jur}. ' The 
court gave the instruction, and defendant excepted. 

The defendant offered the following instructions : 

I. If from the evidence the jury believe that at the time 
of the purchase by the plaintiff of the property in dispute 
from Stevenson as trustee, the defendant held adverse pos- 
session, claiming to be entitled thereto, and had previously 
openly exercised acts of ownership over it, and for not less 
than ten years had paid the taxes upon the property, theu 
the plaintiff is not entitled to recover in this action. 

n. That the aforesaid deed from John Adams and Samuel 
G. Adams to said Drew was on its face not a due execution 
of the power and authority conferred by the said will of the 
said Kichard Adams, but a violation thereof, and a breach of 
trust, which did not give the said Drew a legal title to the 
premises conveyed in the said deed, and that the said con- 
veyance of said Drew to the said Stevensen did not give him 
a legal title to the lot in dispute as aforesaid. 

III. That if from the evidence the jury believe that the lot 
in possession of the defendant and claimed by him is entirely 
a distinct lot from the two lots in the aforesaid two deeds of 
John Adams and wife to Drew, aud that the said Stevenson, 
as trustee under the said trust deed from Drew and others, 
has sold those other two lots, and his right to do so as to 
them has not been disputed or questioned, then the jury are 
not authorized to consider the lot in the. possession of the 
defendant aid conveyed in the said trust deed to Stevenson, 
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or that lie had as trustee the right to sell and convey the 
same. 

IV. That the parol testimony, hereinbefore set forth as 
given in by the witness Drew, that in his said trust deed to 
Stevenson he meant to include the lot in controversy, was 
legally inadmissible, and they ought to disregard it in making 
up their verdict. 

But the court overruled the said motion for the said in- 
structions, and refused to give them, being of opinion that ft 
bargainee under a deed from a bargainor who was out of 
possession and against whom adverse possession was held, 
may, under the new Code of Virginia, maintain ejectment in 
his own name; and also being of opinion that the said deed 
from John and S. G. Adams, as ex'ors of Kichard Adams, 
was at law on its face a sufficient execution of the powers of 
sale and conveyance conferred upon them by the aforesaid 
will of Richard Adams; and likewise being of opinion that 
the matter embraced in the third instruction asked for was a 
matter entirely for the jury, and as to which no instruction 
should be given by the court. 

The court refused the 4th instruction, and in lieu thereof, 
the competency of the said Drew not being , objected to, in- 
structed the jury to disregard so much of the testimony of 
Thomas H. Drew as relates to what lots he meant to embrace 
in his deed of trust to Andrew Stevenson and others, and 
that they were to consider only that portion of his testimony 
which tends to identify the lot in controversy and to show 
that it answers to the description embraced in said deed. 

The defendants excepted to these rulings of the court. 
' A verdict being rendered for the plaintiflf for the whole 
premises claimed in the declaration, the defendant moved for 
a new trial, which motion was overruled. And the de- 
fendant appealed. 

A, A. Moraon for appellant. 

Howard & Sands and W, W. Crump for appellee. 

Judge MoNCURB delivered the opinion of the Court : 
The first question arising in this case is, Did the Circuit 
Court err in instructing the juTy that a bargainee, under a 
deed from a bargainor who was out of possession, and against 
whom adverse possession was held, may, under the new Code 
maintain ejectment in his own name? 

It is very clear that before the Code took effect a bargainee 
of a party iiot in possession, actual or constructive, at the 
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tirae of the execution of the deed, could not maintain ejectment 
in his own name, at least against the party at that time in the 
adverse possession of the land. His disability to maintain the 
action proceeded, not from the act against conveying or taking 
pretensed titles, 1 Kev. Co. 375; but from the common law, 
whose maxim it was that nothing in action or entry could be 
granted over. A feoflfment was void without livery of seisin, 
and without possession there could be no livery of seisin. 
4 Kent 448, 2 Lorn. Dig. 8 and 9. The statute of uses, 1 
Rev. Co. 370, § 29, did not remove the disability, because it 
only operated on a possession existing in the bargainor at 
the time of the execution of the deed, and transferred that 
possession to the use created or declared in favor of the bar- 
gainee. If no possession existed in the bargainor, of course 
none could be transferred to the bargainee. But the Code 
has changed the common law rule by declaring that **any 
interest in or claim to real estate may be disposed of by deed 
or will." Ch. 116, § 5, p. 500, That such a change was 
contemplated by thQ Eevisors, is manifest from their Eeport, 
p, 602, § 5 and note J They recommended the adoption of a 
section similar to 8 and 9 Vic, ch. 106, § 6, in which "a right 
of entry" is expressly named. Instead of adopting that sec- 
tion, which is complicated in its details, the legislature enacted 
the provision before quoted. Their object was to use brief and 
plain terms which would be at least as extensive in their 
meaning as the terms used in the statute of Victoria. They 
could not have used more comprehensive terms than they did. 
A right of entry is certainly "an interest in or claim to real 
estate;" and may therefore "be disposed of by deed or will." 
If it may be so disposed of, the grantee or devisee may bring 
the action in his own name. The right of action is incident 
to the right of entry, and comes along with it to the grantee 
or devisee : otherwise it would exist nowhere, for it cannot 
remain in the grantor or devisor, who has disposed of the 
right of entry, and has no longer any interest in or claim to 
the land which can give him any right of action. There 
can.be no right without a remedy, nor a remedy without a 
right. These views are strongly sustained by the case of 
Taylor's devisees v. Kightmire, 8 Leigh 468, and the opinions 
of Carr J. and Tucker P. therein. It was held in that case 
that a writ of right may be maintained by a devisee upon 
the seisin of his testator, undc the statute of wills. 1 Eev. 
Co., Ch. 104, § 1, p. 375. The terms of that statute are 
certainly not stronger in favor of the right of action in the 
devisee than the terms of the provision of the new Code be- 
fore referred to. I am therefore of opinion that the court did 
not err in giving the instruction in question. 
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The second question is, Did tlie court err in instructing the 
jury that the deed from John and S. G. Adams, as ex'ors of 
Bichard Adams, was at law, on its face, a sufficient execution 
of the powers of sale and conveyance conferred upon them by 
the will of their testator? 

The question was much discussed in the argument of this 
case, whether the power conferred on the executors by the 
will was a naked power, or a power coupled with an interest: 
in othiBr words, whether or not the ex'ors were invested with 
a lepjal title to the estate. But in my view of the case it is 
unnecessary to decide that question. It is true, that if 
trustees invested with the legal title to an estate convey it to 
another in plain violation of the trust, and even by a deed 
which on its face shows such violation, the title of tlie grantee 
is good at law and resort must be had to a court of equity to 
set aside the deed. But it is also, I apprehend, equally true, 
that if the donee of a power mate a sale and conveyance in 
pursuance of the power, the title of his grantee will be as 
good at law as if he had been invested with the legal title. 
The donor of the power being clothed with the legal title, and 
having empowered another to pass it from him in a certain 
way, the execution of the power in that way, as effectually 
invests the appointee with the title, as if it had been directly 
conveyed to him by the donor. The appointee takes the 
estate under the donor, and not under the appointor who is a 
mere ministerial agent in passing the title. Thus we see 
the diflFerence, and so far as concerns the present question 
the only difference, between the two cases of a conveyance by 
a trustee invested with a legal title, and a conveyance by a 
donee of a power conferred on him by the owner of the estate 
conveyed. In the former case the trustee may pass the, legal 
title as any other owner may. In the latter, the donee of the 
power can pass it only in the prescribed mode. But having 
passed it in that mode, he places the grantee on the same 
impregnable ground at law, which is occupied by a grantee 
in the former case. In either case, the title, though impreg- 
nable at law, is assailable in equity, and on the same or 
similar grounds, as when the trustee or appointor has com- 
mitted a breach of trust or fraud in the execution of the trust 
or power, in which the grantee participated, or of which he 
haa notice, or for which he may be otherwise responsible. 
An illusory appointment, if made in pursuatice of the power, 
is good at law, and is assailable alone in equity on the ground 
of fraud. The obligation of a purchaser in certain cases to see 
to the application of the purchase money, is an obligation 
which does not affect his legal title and can be enforced only 
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in equity, whether the* purchase be made from a trustee in- 
vested with the legal title or in pursuance of a mere power of 
sale. A bona fide purchaser without notice from one clothed 
with a mere power of sale, but who in making the sale and 
conveyance, has pursued the terms of the power^ is entitled 
to the same advantage and protection with such a purchaser 
from a trustee invested with the legal title. 

Having stated the principles of law which bear upon the 
question under consideration, in my view of it, let us now 
see how they apply to this case. The will certainly confers 
very extensive power and discretion upon the ex'ors, in regard 
to the whole estate, real and personal. By its first clause it 
empowers them to set apart so much of the testator's property, 
not specifically bequeathed, as they may think sufficient to 
produce a clear annual income by rent or interest of $2,000, 
which is directed to be distributed among certain legatees 
for life. And after giving the family burying ground to 
certain of his relations, and $1,000 to one of his nephews, 
it gives the balance iof his estate to his nephews and nieces, 
(except the two therein before provided for.) It then pro- 
ceeds in these words: "And for the purpose of making such 
division with greater facility, I hereby give to my executors 
or such of them as may choose to act, full power to sell or 
otherwise dispose of the whole or any part of said property, 
in such time and manner, and on such credit as to them majr 
seem most beneficial for the •whole," and then follows a pro- 
viso in regard to the old mansion house and lots thereto ap- 
purtenant. The ex'rs are required ^p set apart a very larg^ 
amount of property or money — sufficient to produce a clear 
annual income by rent or interest of $2,000. To do this, it 
might have been, and probably was, necessary to sell a portion 
of the estate, real or personal, and whether necessary to do so 
or not a purchaser from them would not be presumed to 
know, and if he acted bona fide would be protected in his 
purchase. In the residuary clause full power Is given to the 
ex*ors to $ell, or otherwise dispose of the whole or any part 
of the residuum, in such time and manner and on such, credit 
as to them may seem most beneficial for the whole. ' It is 
scarcely possible to conceive broader terras in which* a power 
of sale 6r disposition could be given. It is true, this broad 
power is given "for the purpose of making such division 
with greater facility/' But surely this sentence was not in- 
serted in the -will to make the necessity of a sale for the 
purpose of a division, a condition precedent to the exercise of 
the power. If it had been, then, undoubtedly, no title could 
have been acquired under the power unless the cpndition 
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precedent existed, and the burden of proving itis e^cistence 
would devolve on the purchaser in order to maintain his title. 
This might be very inconvenient, if not impossible.- But 
he who owns an estate may prescribe the terms on which 
alone it shall cease to be his, and they who deal for its acquisi- 
tion inust take care tiiat all the prescribed tef^msaud condi- 
tions are strictly complied with. Upon this principle it has 
been held, that if a mere power be given to sell real estate 
for the payment of d^bts in case the personal estate should 
be deficient, the power does not arise unless the personal 
estote be actually deficient, and that a purchaser must, at his 
peril, ascertain the fact, notwithstanding that the purpose 
provided for be the payment of debts generally. Whereas a 
mere power to sell for payments of debts^ genei::ally, without 
such a condition precedent, would not impose upon the pur- 
chaser the obligation .of seeing to the applicaton of the pur- 
chase money, much less invalidate his title at law in case the 
purchase money should be misapplied: . 1 Lorn. Dig. 246^ 
marg., Sug. L. V. 847. Buf a reasonable xsonstrudtion must 
be put upon the will to ascertain whether the testator in- 
tended to make the necessity of a sfile for the purpose of 
division a condition precedent to the exercise of the, power. 
We must not construe the will in reference to what has since 
transpired, but must go back to its date, put ourselves in the 
place of the testator, in the midst of all the circumstances 
which then surrounded him, and thus ascertain the meaning 
of his language. He must have intended to have his estate 
disposed of to the best advantage for the benefit of his residua- 
ry devisees. To have imposed upon every purchaser the bur- 
den of ascertaining the actual necessity for a sale, would have 
defeated the purpose of the power, or greatly impaired the 
ca[iacity of his executors for its beneficial execution. An 
intention'td create such'a qlog ought to be shown by plain 
words and not left to be inferred from doubtful ones. As to 
the nature of these conditional powers, and their impolicy 
and inconvenience, see Hill on Trustees 4Y8, 2 Sug. Pow. 503. 
The preliminary words in the clause cotiferring the power in 
this case were used merely to show the purpose for which it 
was conferred, and not to create a condition precedent to its / 
exercise.* The power v/as conferred *'for the purpose of 

* A power of sale coupled with a trust is always conferred for some purpose, 
which is generally expressed on the face of the power ; but such expression of 
purpose rarely creates a condition precedent to the exercise of the power. The 
power does not depend in this case on the neeeinfy of a sale for the purpose of 
division. Such a necessity is not mentioned u the will, an4 Wu not contempla- 
ted by the testator. 
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making such division with greater facility." But whether, 
and to what extent, and in what manner, it would he proper 
to exercise it, was left to the sound discretion of the ex'orS; 
suhject alone to the control of the courts. The testator se- 
lected for the execution of the power and trust his hrothers 
and hrother-in-law, in whom he reposed great confidence, 
and oi' whom he required no security as ex'ors, except each 
for the other. They were the fathers of some, if not most, of 
the residuary devisees, and were doubtless men of high charac- 
ter/ind great responsibility. The estate entrusted to their care 
by the testator was of immense value; the penalty of each of 
the two executorial bonds which were given being a million 
of dollars. He gave them full power to sell, or otherwise 
dispose of the whole or any part of the property in such time 
and manner, and on such credit as to them might seem most 
beneficial for the whole. Whether most beneficial for the 
whole or not, was referred alone to fheir discretion. The 
necessity or even expediency, of a sale of the whole for the 
purpose of making a division with.greater facility was hardly 
possible. And yet full power is given to sell the whole or 
any part: as if to remove all restraint, and give assurance tQ 
purchasers that they might deal with the e;xecutors without 
doubt as to their capacity to confer a good title. The trust 
was to be one of long duration^ and to be executed at difiel*^ 
ent times. The beneficiaries were numerous, and many if 
not most of them were probably infants. The large subject 
directed to be set apart to produce the annual rent or interest 
of $2,000, could only be divided among the residuary devi- 
sees, as or after those to whom that income was given died. 
The old mansion house with certain lots thereto appurtenant, 
was directed to be assigned at a valuation of $20,000 to one 
nephew, and in case of his death under the age of twenty- 
one years, to another nephew, as so much of his share of the 
whole estate. The testator seems nojt to have contemplated 
that a final division would hb made among his residuary 
devisees until after they all arrived at the- age of 21 years; 
though he no doubt intended that in the meantime partial 
divisions might be^made among them and advancements mad6 
to them in property or money as' occasion might require, to 
be accounted for in the final division. 

In view of all these circumstances I am of opinion that 
the power ,of Bale, though conferred on the executors for a . 
special purpose, was yet to be exercised at their discretion, 
ti^at for the proper exercise of that discretion a honafich pur-' 
chaser from them for valuable consideration was not respon- 
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sible, and that a deed purporting to be a conveyance by them 
to sach a purchaser in pursuance of the poT^er, would at law, 
on its face, te a sufficient execution of the po\^eT. Bi;t the 
question is, whether the deed under which tne defendant in 
error claims in this case has that effect? There can be 
nothing on the face of that deed which can affect its validity, 
unless it be the words, " and for and in consideration of an 
exchange of land made with John Adams," inserted' therein. 
It was argued by the counsel for the plaintiff in error that 
the deed shows on its face that it was executed in considerar 
tion of an exchange of land made with John Adams, one of 
the executors, individually, by the grantee Drew, and not 
for the purpose of making a division among th,e residuary 
legatees. It was argued on the other hand by the counsel 
for the defendant in error that these words, taken in connec- 
tion with the context, show that the exchange of land re- 
ferred to was made with John Adams by the executors of 
Richard Adams an4 uot by Di:ew. I think the latter is the 
true construction. The deed refers to the will of Richard 
Adams, recites the power of- sale therein contained, purports 
to be executed by the executors by virtue of the power vested 
in them, and contains covenants exclusively relating to tlie 
said testator's estate; thus indicating that the exchange 
wliich was the consideration of the deed had been made by 
the executors in the execution, or supposed execution of their 
trust. The words before quoted consist with this view, and 
rather with it, than the opposite. The executors^ ''by virtue 
of the power vest'^d in them, and for and in consideration of 
an exchange- of land made with John Adams, and for the 
further consideration of one dollar by the said Drew to them 
in hand paid," have granted, &c.; that is, "the executors in 
consideration of an exchange of land made by them with 
J^hn Adams," &c. The substantial consideration, to wit: 
the exchange, passed between John Adams and the ex*ors; 
the nominal consideration, to wit: one dollar, was paid by 
Drew to the ex,'or8. Regarding this as the true construction 
of the words in question, Do they invalidate the deed at law ? 
I think not.. The only ground on which it can be contended 
that they do, is that the ex'ors had no power to make an ex- 
change of land, especially with one of themselves. They had 
"full power to sell or otherwise dispose of the whole or any part, 
&c., as to them might seem most beneficial for the whole, &c." 
It might have seemed to them most beneficial for the whole 
to make an exchange of land with John Adams, for the 
purpose of "making the division with greater facility/' We 
may well suppose that the estate consisting perhaps of many 
9 
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parcels of land in different parte of the city, it might have 
been highly beneficial to the parties concerned and much 
facilitated a division among them to have made an exchange of 
. some of the land for other land which was more -saleable, or 
which, by being attached to some other land belonging to 
the estate, rendered it more desirable and more susceptible of 
easy division. In such a case, did not the testator intend to 
empower his executors to make the exchange ? If not, what 
did he mean by giving them power, not only to sell, but 
otherwise to dispose of the whole or any part? Might not 
an exchange be a convenient and beneficial mode of executing 
even the power of sale ? An owner of a large estate in de- 
tached parcels, in selling at diflTerent times to different persons, 
often finds it convenient and prudent to sell portions of it 
for other property more easily or advantageously convertible 
into money. An exchange, it is true, is not a usual mode of 
making partition or making a sale ; but it might be proper, 
and it would be too much to say that the ex'ors, in this case, 
had iio power under any circumstance or to any extent how- 
ever small to make one.* Then does the circumstance of its 
being made with one of themselves vp^o facto render it void? 
I think not. A trustee cannot be a purchaser at his own sale. 
But then the pi^rchase is only voidable, not void. It may be 
for the interest of the beneficiaries, who may therefore choose 
to let it stand. They have an easy mode of avoiding it, if 
they elect to do so. But that by a suit in equity, brought in 
proper time, and not by an objection to the title of the pur- 
chaser in a suit at law, especially after a great lapse of time, 
and after the title has passed to bona fide purchasers without 
notice of any such objection. 1 Sng. L. V. ed. of 1851. p. 62 
marg., 2 Id. 887 and note. An exchange stands on the same 
footing with a sale in this respect. I am therefore of opinion 
that the court did not err in refusing to give the second in- 
struction asked for by the plaintiff in error, nor in giving 
the instruction which it did in lieu thereof. 

Thirdly. Did the court err in refusing to give the third 
instruction asked for by the plaintiff in error, and saying 
that it was a matter entirely for the jury ? 

The deed from Drew to Stevenson conveys "two small 
lots in Adams' valley." There is no 2>a^«^ ambiguity. A 
deed conveying all the lands of the grantor in a certain 

* It does not apftear to what extent the exchange wai made. The record only 

shows that John Adams thereby acquired a small lot of little value in Adams' 

▼alley; for which he may have given in exchange another lot of much greater 
▼alue to the testator's estate. 



1857.] BJEOTMENT, Ac. 131 

county, is not void for uncertainty. Vanmeter's ex'ors v. 
Vanmeters, 3 Grat. 148. Nor is a deed conveying all the 
estate, both real and personal, to which the grantor is enti- 
tled. Mundy V. Vawter, &c.. Id. 518. Though notice of 
such a deed as the latter would not affect a subsequent pur- 
chaser from the grantor unless he had notice that the land 
purchased by him was embraced by the deed. Id. If Drew 
had only two small lots in Adams' valley, ther there was no 
hient ambiguity, and these two lots passed by the deed. 
But it is contended, that if he owned the lot in controversy, 
he had three small lots in Adams' valley, and that the deed 
is therefore void for uncertainty ; or, at least, did Hot pass 
the lot in controversy. It is true that one of the lots owned 
by Drew in Adams' valley was composed of two small lots, 
one of which had belonged to Bichard Adams and the other 
to John Adams. But John Adams had acquired the former 
from the ex'ors of Richard Adams, no doubt with the view 
of adding it to the latter, which was too small to be of much 
value ; and afterwards sold the lot composed of the two par- 
cels to Drew. The two parcels were conveyed to Drew by 
different deeds, because Bichard Adams' ex'ors had made no 
deed to John Adams (who was one of them) ; and therefore 
Bichard Adams' ex'ors made a deed directlv to Drew for one 
parcel, while John Adams made a deed to him for the other. 
But the two deeds bear date on the same day, and are parts 
of the same transaction. The two. parcels, when they be- 
came the property of one owner, became but one lot ; which 
well answers the description of a small lot, fronting but 62 
feet on ISth street, and running back about 100 feet in the 
form of a wedge. Drew owning this lot and another in 
Adams' valley, (which other had also at the same time been 
derived from John Adams,) shortly thereafter executed the 
deed to Stevenson, conveying ''two small lots in Adams' val- 
ley." That that deed embraced the parcel of land which 
had belonged to Bichard Adams as aforesaid (and which is 
the land in controversy,^ is evident, not only from what has 
been already said, but from the intention plainly apparent 
on the face of the deed to convey all the property of the gran- 
tors. But even if it were doubtful whether one or both of 
the parcels aforesaid were intended to her conveyed, I would 
construe the deed most strongly against the grantor, and so 
as to give it effect, rather than that it should be void for un- 
certainty. 

Fourthly. I think the circuit couri did not err in refusing 
to give. the fourth instruction asked for by the plaintiff in 
error, and giving the instruction which it did in lieu thereof. 
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Fifthly. I think the court did not err in sustaining the ob- 
jection of the defendant in error to the admissibility of the 
recorded settletnent of the accounts of Richard Adams' ex'rs, 
which the plaintiff in error offered to. produce in evidence. 
The deed being made by the ex'ors to Ihrew in consideration 
of an exchange of land between the ex'ors and John Adams, 
and not of money paid to them by Drew ; of course the ex- 
ecutorial accounts would show no credit to the estate for the 
nrice of the land conveyed. But the deed being at law upon 
its face, as I have already endeavored to show^ a sufficient 
execution of the power of sale and conveyance conferred by 
the willof )Richard Adams upon his ex'ors; it follows, as I 
have also endeavored to show, that the title of Drew, under 
that deed, was good at ,law, and cannot there be impeached 
by any evidence of a breach of trust by the ex'ors in not- ac- 
counting for the price of- the land conveyed. Therefore the 
settlements which were offered for that purpose were irrele- 
vant and inadmissible evidence. 

Sixthly. For the same reason I think the court did not err 
in giving the instruction asked for by the defendant in error^ 
that the evidence of Drew, in so far as it affected or disclosed 
the consideration upon which the deed to him from Adaips' 
executors was founded, was not to be regarded by the jury. 
That evidence was introduced to show a breach of trust by 
the ex'ors ; for which purpose^ according to what has been 
said, it was inadmissibler But it tends to confirm the con- 
struction I have put upon the deed, and to repel that con- 
struction which would make the deed a breach of trust on 
its face. In any view of the evidence it was properly ex- 
cluded. 

Seventhly and lastly. Did the court err in overruling the 
motion of the plaintiff in error for a new trial on the ground 
that the verdict was against law and evidence? 

The objections taken to the rulings and opinions of the 
court during the trial, which are also relied on as grounds 
for a new trial, having already been considered and disposed 
of, it is unnecessary to notice them any further. The re- 
maining ground relied on is that the verdict was contrary to 
the evidence. The bill of exceptions states the evidence of 
the witnesses examined on the trial, instead of the facts ap- 
pearing to the court to have been proved by such evidence. 
This court cannot, therefore, according to our well settled 
practice, take cognizance of the case and reverse the judg- 
ment, unless by rejecting all the parol evidence for the ex- 
ceptor and giving full force and credit to that of the adverse 
Dartv. the decision of the court below still appears to be 
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wrong. The application of that test puts an end to the case. 
But looking at the whole evidencfe^ 1 do not think that the. 
judgment ought to be reversed on the ground that the ver- 
dict was against the evidence. The only objection taken to 
the verdict under this head is, that it is for the whole lot 
claimed in the declaration, while the evidence shows that the 
plaintiff in error was in possession of, and claimed title to, 
only a part of the lot, viz: the*part conveyed to Drew by the 
executors of Richard Adams. The plea of not guilty put in 
issue the title to the whole lot, and gave no notice of an in- 
tention to claim only a part. The evidence showed that the 
defendant in error was entitled to the whole, and that the 
plaintiff in error was in possession of, and claimed title to a 
part. On this evidence the jury properly rendered a verdict 
for the premises in the declaration mentioned. Code, chap. 
135, § 25, p. 561. At all events, if there be any error in this 
respect, it is not an error to the prejudice of the plaintiff in 
error, and therefore the judgment should not' be reversed on 
that ground. 

I am of opinion, that, there is no error in the judgment, 
and that it ought to be affirmed. 

Samuels, J. 

In my opinion the will of Richard Adams conferred on his 
executors a mere power over his real estate; that it gave them 
(amongst other things) power to set apart so much of the 
real estate as they might th'ink sufficient to produce a clear 
annual rent of two thousand dollars for payment of annui- 
ties for the lives of the annuitants ; that if the executors 
thought proper to exercise this power by setting apart real 
estate for this purpose, then the direction to the executors 
to pay the rent for the lives of the annuitants, must be held, 
by implication of law, to confer an estate of equal duration 
upon, the executors, that as the interest of the annuitants 
respectively expired the residuary devisees would succeed to 
their portions. That in this mode, to this extent, and for this 
purpose only could the executors acquire any interest in the 
testator's real estate; not by devise directly from him, but by 
virtue of the power conferred on them. 

I am further of opinion that the consideration mentioned 
in the deed of bargain and sale from Adams' executors to 
Drew, must be held to move from the bargainee; this con- 
sideration is of two parts, to wit: **an exchange of land with 
John Adams," "and for the further consideration of one 
dollar by the said Drew to tKem in hand paid," &c.; that the 
parts of this consideration seem to have taken different di- 
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rections, one having gone to John Adams alone in his own 
right, the other to the executors as such. If the executors, 
as such, had made an exchange with John Adams, acting in 
his own right, it i^ difficult to perceive why the fact should 
be mentioned in their deed to Drew, or how it would be re- 
garded as a consideration paid by him ; yet without doubt 
tiie substantial consideration was the exchange and not the 
norotnial sum of one dollar. 

Hdlding, then, .that the deed was intended to perfect an 
estchange between John Adams and Drew, I cannot find any 
authority to make it in the power conferred by the will, large 
as it is. I am of opinion, therefore, that the judgment should 
be reversed for the reason that the Circuit Court erred in ' 
refusing to instruct the jury that the deed was invalid. 

I concur in the opinion of Judge Moncure on the other 
questions presented by the record. 



MOTIONS.— NOTICES.— RETURN.— DOCKETING. 

Hale V. Chamberlain, tfc. 

Supreme Court of Appeals of Vii^nia. January Term, 1867. 

Constructiop of § 5, chap. 1^ of Code,* relating to motions. 

Notices for motions under 5th sec. ch. 167 Code, must be given before^the term 

at whichi they are to be made commences, in order to be docketed by the 

clerk. 
iThey must be returned to the clerk's office at least forty days before the motion 

is heard. 
When a notice is thus made and filed before the commencement of the term, it 

is the duty of the clerk to docket it as he does other new cases, and when so 

docketed, it shall not be discontinued by reason of no order of continuance 

being entered therein. 
The docketing supersedes the necessity of calling aqd continuing it. 
It is a proper mode of taking advantage of the irregularity of putting a motion 

immatured, upon the docket, to move to strike it from the docket. 

In this case the plaintiffs, Chamberlain and Bacon, on the 
tth of Jan'y, 1854, gave the defendant Hale notice that they 
would move the Circuit Court of the city of Richmond, on 
the 10th day of March, 1854, for judgment against him for 
the sum of $629 15. The term of the court commenced on 
the 10th of November, 1853. 

* Any person entitled to recover money by action on any contract, may, on 
motion before any C3urt, which would have jurisdiction in an action otherwise 
than under the second section of the one hundred and sixty-ninth chapter,t ob- 

fChap. 169, § 2. . An action may be brought in any county or corporation, 
wherein the cause of action or any part thereof arose, although none ot the de- 
endants m ay reside theiein. . 
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On the 13tli of March (1854) of the same term, the day 
when the motion was first placed upon the docket, (the motion 
having heen put upon the docket prepared for a second call- 
ing,) the defendant by his counsel moved the court to remove 
the case from the docket, on the ground that it was founded 
on a notice bearing date on a day subsequent to the commence- 
ment of the then term, and filed in the office during the then 
term. The court below overruled the motion, and the defen- 
dant excepted. After a trial and verdict against the defen- 
dant, an appeal was allowed him. There were other excep- 
tions to opinions of the court below^ but as the appellate 
court decided the case upon the question raised in this excep- 
tion alone, it is deemed unnecessary to state them. 

Howard & Sands for appellant. 

August dc Randolph^ and BlachweU for appellees. 

Allen P. delivered the opinion of the court. 

Prior to the Code of 1849, summary remedies were given 
by various statutes for the recovery of claims due the Com- 
mon wflnlth, and for many claims due to individuals, by mo- 
tion, 0tL ten days' notice. . The Revisers seeing that these pro 
ceedittgs had worked well, proposed to extend the remedy by 
motion on notice, to all cases in which a person was entitled 
to recover money by action on a contract. The motive for 
such extension was to simplify and shorten pleadings and 
other proceedings. To obviate the objection that judgments 
for debts generally should not be rendered so promptly as in 
those cases wherein by the existing laws, judgments were 
allowed by motion, they suggested that the notice of a mo- 
tion for a judgment for such debts should be longer, and that 
as it required two or three months to get an action on the 
docket, two or three months' notice of such a motion could 
be required. In accordance with these views they reported a 

tain judgment for such mor.ej after sixty days notice, which notice shall be re- 
turned to the clerk's office forty days before the motion is heard. A motion 
under this section which is docketed under the first section of chapter one hun- 
dred and seventy-seven,* shal] not be discontinued by reason of no order of con- 
tinuance being entered in it from one day to another, or from term to term. 

*Chap. 177, § 1. Before every term of the general court, or a circuit court, 
the clerk shall make out a docket of the following cases pending, to wit : — 
First, cases of the Commonwealth ; and secondly, motions and actions, in the or- 
der in whioh the notices of the motions were filed, or in which the proceedings 
at rules in the actions were terminated; docketing together as new cases, those 
not on the docket at the previpus term. He shall, under the control of the 
court, set the cases to certain days and the docket shall be called, and the cases 
on it tried or disposed of for the term in that order, except that the court may, 
for good cause, take up any out of turn. 
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section allowing such motions. The plan recommended un- 
derwent some modifications in the Itjgislature, and as modi- 
fied, is found in the Code, p. 640, ch. 167, § 5, to be taken in 
connectran with some other provisions of the Code, bearing 
upon the subject and necessary to be looked to for the pur- 
pose of ascertaining the intention of the legislature. 

The section referred to allows any person entitled to reco- 
ver money by action on any contract, by motion before any 
court which would have jurisdiction in an action otherwise 
than under the 2nd sec. of the 169tli ch., (p. 641 of Code,) to 
obtain judgment for such money after sixty days notice, 
which notice shall be returned to the clerk's ofiice of such 
court, forty days before the motion is heard. A motion un- 
der this section, which is docketed under the 1st sect, of ch. 
177, (p. 67<^,) shall not be discontinued by reason of no order 
of continuance being entered in it, from one day to another, 
or from term to term. The 1st sect, of ch.- 177 directs, that 
before every term of the general court, or a circuit court, and 
every quarterly term of a county and corporation court, the 
clerk shall make out a docket of the following cases pending, 
to wit: First, cases of the Commonwealth ; and secondly, 
motions and actions in the order in which the notices of the 
motions were filed, or in which the proceedings at rules in 
the actions were terminated; docketing together as n^w cases 
those not on the docket at the previous term. He shall, un- 
der the control of the court, set the cases to certain dftys, and 
the docket shall be called, and the cases on it tried or dis- 
posed of for the term in that order. This provision as to 
making out the docket is substantia?lly the same as that con- 
tained in the 1 E. C. 1819, p. 507, § 76, varied so far as was 
necessary to provide for motions. The law, then as now, 
provided that the docket was to be made out before the term, 
and it followed that no cause could be put on the docket, in 
which there was an oflSce judgment, unless such office judg- 
ment had been obtained before the term. And where the 
office judgment was abtained on the same day the term com- 
menced, the cause could not be put upon the docket at that 
term. 2 Va. Cases, 202, White v, Archer; 1 Ean. 460, Oreen 
V. Shipwith, 

In regard to .cases of that description, where there is an 
office judgment, it was not pretended in argument, that the* 
case could be placed on the docket, unless the office judgment 
was obtained before the term. This' results as well from 
the provision requiring the docket to be made out before 
. the term,, as from the law giving the defendant until the 
next term after the.bffice judgment was confirmed to set it 
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aside. The provision requiring the docket to ]^ made out 
before the term, applies as well to motions as to actions. 
The phraseology used is the same as to both, Ihey are 
treated as cases pending^ because they have been matured 
for their position on the trial docket before ,the term, by the 
service and filing of the notice in the time prescribed, when 
the proceeding is by motion-; by the confirmation of the 
conditional judgment at rules where the proceeding is by 
action at common law. The object had in view was, as 
suggested by the Revisers, to simplify and shorten pleadings 
and other proceedings, and this was to be effected by substi- 
tuting the notice for the writ and pleadings, in the common 
law action. It was not the intention of the legislature, as it 
is disclosed by the various provisions^ recited above, to 
empower parties to mature cases during the conti^uanije of 
the term.. The Revisers had adverted to the time required, 
two or three months to get an actioji on the docket, and 
referred it to the legislature to determine how long the de- 
fendant should have notice of a motion; as I understand 
their suggestion, to accomplish the sai^e object of getting 
the motion on the docket. 

The legislature from analogy to the time usually required 
to get an action on the docket, fixed the time of the notice 
at sixty days, to be filed forty days before the motion is 
heard. 

By this construction, the symmetry of the system is pre- 
served. The law is generally applicable to all the circuit 
courts and the quarterly terms of the county and corporation 
courts. The circuit courts are held semi-annually, and where 
the proceeding is by action, it must be matured for a j)lace oa. 
the docket bewre the term; and it is apparent the legislature 
did not contemplate that when the proceeding was by notice 
it could be commenced and matured during the term. The 
circumstance could occur only in regard to the courts of the 
city of Richmond, and there is nothing indicating an inten^ 
tion to' afford suitors in that court an advantage over those 
in other circuit courts. That it was not intended to place 
notices of this kind on th« footing of the usual ten days' 
notice, is manifest from the fact that the notice was to be 
given sixty days and to be filed forty days, that it was to 
be docketed before the term, and that in the county and cor- 
poration courts, the notices provided for by sec. 5 of ch. 167 
Code, and actions are made cognizable only at the quarterly 
terms. Code ch. 157, § 4, p. 610. In the last particular 
the section reported by the Revisers gave/jurisdiction to the 
county and corporation courts at the monthly terms. It was 
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changed in the legislature, and from the terms used in the 
law referring to this new proceeding for the recovery of debts 
generally, then first provided for, and making it auS fiKstidns 
at law cognizable only at a quarterly term, the intention is 
manifested to maintain the agreement between the two modes 
of proceeding, as to the time of docketing and trial. Great 
inconvenience would follow from any other construction. 
The clerk before the term is to make out the docket of the 
cases pending and set them to certain days, and the cases are 
to be tried and disposed of for the term in that order, unless 
for good cause, the court should take up any out of turn. 

A certain time is allowed before the term to get the case 
on the docket, that the defendant may prepare for a trial, 
and it is set to a certain day on the docket, that he *may 
know when to summon his witnesses. But if a case may be 
matured during the term, there is no provision for placing it 
on the docket, there would be no propriety in hearing it oa 
the day named, so as to interrupt the regular calling of the 
docket, and so to give a preference over cases entitled from 
their place on the docket to a priority. The case would have 
to be called on the day named and continued to some day at 
the end of the days set, or the defendant would be required 
with his witnesses to be constantly in court, to be ready 
whenever at some leisure interval, the case should be called 
up for trial. The legislature, I think, never contemplated 
such a proceeding, and an examination of the various provi- 
sions contained in the Code, has satisfied me not only that 
the object was to simplify the pleadings, but that a proceed- 
ing of the kind authorized by the 5th sec. of ch. 167 must be 
in a condition to be docketed before the term, to authorize the 
court at that term to give judgment. When so docketed it 
is a case in court, and by the last clause of the section shall 
not be discontinued by reason of no order of continuance 
being entered in it from one day to another, or from term to 
term. The object of this clause, like the other provisions of 
these laws, is to keep up the analogy between the two modes 
of proceeding. The docketing supersedes the necessity of 
calling and continuing the motion, and it remains like 
actions «t law, a case in court to be called and disposed of in 
the regular calling of the docket. I think the court erred in 
overruling the motion of the defendant to strike the motion 
from the docket as set forth in the first bill of exceptions 
taken by the defendant, and in proceeding to hear and render 
judgment on said motion, being founded on a notice bearing 
date on a day after the commencemient of the term at which 
the motion was heard and judgment was rendered. The 
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judgment should be reversed and the cause remanded for the 
notice to be docketed and the cause proceeded in. 

The other judges Concurred in this opinion of Judge Allen. 
Judgment of circuit court reversed. 



WILL (CONSTRUCTION OF).— REPUGNANT LIMITATION, &c. 

May V. Joynes and als. 

Supreme Coart of Appeals,, of Virginia. 

Judge John F. May left a will and codicils, the material 
parts of which are here copied : 

In the name of God, amen. I, John Fitzhugh May of 
Petershurg, being in my usual health, and with my mental 
faculties unimpaired, (feeling .an humble thankfulness for 
the great blessings thus enjoyed,) do make this my last will 
and testament : 

1; I desire to be buried in a plain coffin, made of some 
Virginia grown timber, and in a plain, unostentatious man- 
ner, near the graves of my beloved children, who have gone 
before me. 

2. I give to my beloved and excellent wife, subject to the 
provisions hereafter declared, my whole estate, real and 
personal, and especially all real estate which I may hereafter 
acquire, to hav?e during her life, but with full power to make 
sale of any part of the said estate, and to convey absolute 
titles to the purchaser, and use the purchase money for in- 
vestment or any purpose that she please, with only this re- 
striction, that whatever remains at her death shall, after 
paying any debts that she may owe or any legacies that she 
may leave, be divided as follows : I give one moiety to Dr, 
Peter Brown of Accomack, James W. Curtis of Williams- 
burg, and Dr. James May, in trust for the use of my daughter' 
Evelyn and her children, during her life, paying to her five 
hundred dollars per annum semi-aBUually, and at her death 
to her children, to be equally divided between them. And 
the other moiety to Dr. James May and Dr. Levin S. Joynes, 
in trust for the use of my daughter Margaret and her children, 
during her life, with the same annuity, and at her death to 
be equally divided between them, and the survivors of them. 
Out of the profits of this moiety, I wish the sum of five hun- 
dred dollars to be paid to each of my grand sons for five 
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years after they respectively become of age, unless their 
mother ^hall deem it right to withhold it, in whole 6i'-in 
part. 'If either of the daughters of Evelyn shall die before 
her witlaout leaving ispue, and there be no other child but 
her sisters then living,* I give the share of the one so.'dying 
to be equally divided — one moiety to her and the other to 
the children ^ of Margaret. And if either one or more of 
Margaret's shall die, then the share of the one or two so dying 
to go to the survivor or arurvivors.* 

I direct that there be no appraisement of my estate. I 
appoint my wife my executrix, with full power to appoint 
executors of this will to succeed her. And I direct that no 
security be required; and that she may have power so to direct 
in respect to her successors. 

J. F. MAY. 

May 21st, 1853. 

CoctidL 

In case of the marriage of my grand-daughter, Anna Joy nes, 
I wish an annuity of $500 for five years out of her mother's 
share of my estate, but with her cbnsent only, to be paid 
to Anna, And on the marriage of Anna and Evelyn 
Bayly, I wish the same annuity to be paid to each of them, 
provided her mother consents,, for five years. 

Second codicil to the toill of J. F. May. 

My wife will probably derive nearly $500 from the U. S. 
for the nftval services of her father ; and I have directed an 
investment, amounting to $6,000, which I consider wholly 
her's. If she dies without making any other disposition of 
it, I wish each of our five grand-children now living to have 
one thousand dollars of the principal, and the other thousand 
with all interest, to be divided between my two daughters, for 
4heir sole and separate use respectively. -I appoint my sons-in- 
law ex'ors of my will after the death of my wife, and require 
that no security be exacted of them. 

J. F. MAY. 

Aug. 4, 1853. 

•For explanation of this clause, I mean that if one of my daughters shaU- 
leave only one child who shall attain lawful age, or who dying under age shall 
have issue living at the death of hiy daughter, then the share of the one so dying 
under age and without issue, shall be divided between the surviving brother or 
aister, (taking one moiety, however,) and the surviving children of my other 
daughter taking the other moiety. J. F. MAY. 

May 23, 1853. 
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The remaining codicils are iiilimportant. 

Under this will the Circuit Court of Petersburg held, that 
Mrs. Margaret B^, May (the widow of Judge May,) was not enti- 
tled to a fee simple^iii the real estate, and an absolute prop- 
erty in the personal estate of her late husband. 

Mrs. Margaret B. May appealed. 

(7. Robinson for appellant 
Mac/arland for appellees. 

The court of appeals held, that the circuit court erred in 
its decree; that under the will of Judge May, Mrs. Margaret 
B.'May was entitled to a fee simple in the real estate and an 
absolute property in the personal estate of her late husband; 
and that the limitation Qver of whatever remained at her 
death was inconsistent with and repugnant to such fee simple^ 
and absolute property in said real and personal estate and 
failed for uncertainty. 

Decree of circuit court reversed. 



SLAVES.— SURETYSHIP, &c. 
Bt^Uen V, FatUk. 

Supreme Court of North Carolina. February, 1857. 

Contracts made by slaves are void, and if a slave executes his note or bond, and 
a free man is the security upon it, the note or bond is void, and the surety is 
not liable. 

All the proceeds of a slave's labor belong to the master, and if property is given 
to him, the devise or bequest U void, and the personalty given, either belongs 
stiH to the giver, or becomes the property of the owner of the slave. 

A slave has no legal Mtatut in our courts, except as'a criminal or as a witness in 
certain cases. 

' The plaintiff Batten, in this case, brought his action of 
debt upon the following note under seal, viz : 

On demand we, or either of us, promise to pay James H. 
Batten seventy-five ($75) dollars, for value received. Wit- 
ness, our hands and seals^ 20th January 1853. 

his 
Andrew >4 Shaw, [Seat.] 

mark. 
Jambs Faulk, Surety, [Seal] 
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At the appearance term the suit was amended by striking 
out the name of Andrew Shaw, he being a negro slave. The 
defendant pleaded specially the fact, that Shaw was principal 
and he surety only, and that at the time of the execution of 
the bond the said Shaw was and is now a slave. To this plea 
the plaintiff demurred, and the demurrer coming up to be 
argued^ Saunders J. at the Fall Term of Johnston Superior 
Court ruled in favor of plaintiff, and gave judgment against 
the defendant Fault for the amount of the bond with inter- 
est and costs. The defendant appealed to, the Supreme 
Court. 

Miller^ liogers, Winston, Sr. for the appellant. 
Cantwell for the appellee. 

Nash, C. J. The action is upon a promissory note.* 
There are two names to it as makers— ^tbe defendant and one 
Andrew Shaw. The latter is a slave and the principal in 
the bond, and tha defendant executed it as surety. 

Under our system of law a slave can make no contracts. 
In the nature of things he cannot. He is, in contemplation 
of law, not a person for that purpose. He has no legal ca- 
pacity to make a contract; he has no legal mind. He is the 
property of his master, and all the proceeds of his labor belong 
to his owner. If property is devised or given to him, the de- 
vise or bequest is void, £^nd the personalty given either be- 
longs still to the giver or becomes the property of the owner. 
A slave has no legal status in our courts except as a criminal 
or as a witness in certain cases. In the Southern States 
the policy of our laws in keeping slaves within their proper 
sphere, has run through all the legislation of which their 
acts are the subject matter. 

The E. C, ch. 34, §§ 83—86, forbids all trading with slaves,, 
except upon certain conditions. In this case the defendant 
became bound that the slave Andrew should pay to the 
plaintiff the sum of 175. Andrew then was the principal in 
the note. He contracted with the plaintiff the debt, and he 
must therefore have traded with him. We are not informed 
what was the consideration, whether work and labor done, 
merchandize sold, or money lent — if either, it was illegal.. 
We are not trying an indictment, either against the plaintiff 
or defendant under the act referred to. By giving our 

* In North Carolina bonds are negotiable and assignable in the same manner 
as inland bills of Exchange are by the custom of merchants in England. — 2 Rob. 
Prac., new ed. p. 267—8. 
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sanction to this transAction, the policy of our state upon this 
subject would manifestly be contravened. One keeping a 
prog shop or store, would easily secure the profit of this 
illegal act, by getting a white man to secure to him the ill- 
gotten profits of his trade, although he would still run the 
risk of a prosecution. Sec. 8& of the act referred to declares, 
"Nor shall any persob at any other time Buy df or receive 
from any slave without a written permission for that purpose, 
from the person then havjng the management of such slave, 
specifying the article to be sold," etc. If, therefore, a slave 
carries with him money to pay for the article, he must have 
a written permission, specifying the amount of money to be 
laid out, for the payment oi the money is a trading within 
the act and forbidden by it. 

We are satisfied that the transaction was in violation of 
the law of the country and its settled policy. It infringes on 
the rights of the mas^r, leads directly lo the destruction of 
his property, and encourages that spirit of personal freedom 
in our slaves «^hich is pregnant with so many fearful results. 

The case has been compared in the argument to a bond 
given by an infant, to which an adult is the security. It is 
inoperative as to the infant, but binding as to the latter. So, 
also, a bond giveh by a feme covert is void as to her, and 
good as to the surety. Neither of these instances control 
this case. The bond of an infant is notToid'but only voida- 
ble. The incapacity of 9k feme covert springs from the social 
connection in which she stands to her husband. But even a 
feme covert ms,y make a valid contract binding in equity upon 
such property as she may have independent of her husband. 
These contracts are not unlawful or contrary to the policy of 
our state. 

Believing as we do that the whole transaction was illegal 
and in violation of the settled policy of the country, we are 
of opinion that the court erred in giving judgment for the 
plaintiff. 
. Per Curiam. Judgment reversed and a nonsuit ordered. 
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WITNESS.— COMPETENCY.— RELIGIOUS BELIEF. 

Shaw y. Moore. 

Supreme Court of NofCft Carolina. Dec. Term 1866. 

Pearson J, delivered the opinion of the court : 

The case presents this question : Is a person who '^lieveB 
in the obligation of an oath on the Bible — vrho believes in 
God and Jesus Christ, and that God will punish in this world j 
all violators of his law ; and that the sinner will inevitably 
be punished in this world ior each and every sin committed ; 
but that there will be no punifihment (rfter death; and^ that 
in another world all will be happy and equal to angels" — a 
competent witness? 

The law requires two guaranties of the truth of wh^t a 
witness is about to state — he must be in- the fear of punish- 
ment by the laws of man, and he must also be in the fear of 
punishment by the laws of God, ifhe states what is false ; in 
other words, there must be a temporal and also a religious 
sanction to his oath. In reference to the first, no question is 
made ;. but it is insisted, that the religious sanction required, 
is the fear of punishment in a future state of existence. 

This positioti is not sustained by the reason of the thing, 
for if we divest ourselves of the prejudice growing out of pre- 
conceived opinions as to what we suppose to be the true teach- 
ing of the Bible, it is clear, that in ^efer^nce to a religious 
sanction, there is no ground for making a distinction between 
the fear of punishment by the Supreme Being in this world, 
and the fear of punisliment in the world to come ; both are 
based upon the sense of religion. If on one hand, it be said, 
that there is in the fear of punishment in a future state of ex- 
istence, an awful, undefined dread, and on the other, that from 
the constitution of our nature, we fear more tliat punishment 
which is near at hand, than that which is distant, the reply 
is, this is matter of speculatioti merely, and has no bearing up- 
on the question, because the efficacy of the. fear of punishment 
in either case depends upon the degree of the belief as to the 
certainty of that punishment ; so that there can be, upon rea- 
son, no ground for making a distinction. The rule of law 
which requires a religious sanction, is satisfied in either 
case. 

It is true, that in the old cases it is held to be the common 
law that no infidel, (in which class Jews were included,) 
could be sworn as a witness in the courts of England, which " 
was a Christian country^ and Lord Coke gives this as his 
opinion, in which he says all the cases agree, and he assigns 
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as the reason oh whicli tKe law is based : " All infidels are in 
law perpetui inimicl: fpr, between them, as with the devils, 
wImw subject^ they be, and the Christian, there is perpetual 
liostility." This reason, to say the least of it, is narrow 
minded, illiberal, bigotted and unsound. 

One excellence of the common law^ is, that it works itself 
pure^ by drawing from the fountain of reason ; so that if 
errors cross into it, Upon reasons which more enlarged views 
and a 'higher state of enlightenment, growing out of thfc 
extension of commerce and other causes, proves to be falla- 
cious, they may be worked out by subi^equent decisions. Ac- 
cordingly, it is laid down by Lord Hale, notwithstanding the 
opinion of Coke and the old cases, tq be the common law, 
that a Jew is a competent witness, and may be sworn on the 
Old Testament, and s'jch has ever since been taken to be the 
law; Afterwards, in the case of Omichund t^. Barker, 1 
Atk, 19, and also in Willis' Beports 538, it was decided by 
the Lord Chancellor, with the assistance of Chief Justice 
Lee, that a Gentoo, who was an infidel and did not believe in 
either the Old or New Testament, hut "who believed in a God, 
as. the Creator of the Universe, aj>d that he is a retoarder of 
those wlvo do v>eU, and an avertgelr of those who do ill,'' is, ac- 
,oor(Jin^ to the common law^ a eompetent witness and may be 
sworn in that form which is the most sacred and obligatory, 
iip8C)U his religious sense. The' case does not show whether, 
: acpbrding to the Gentoo religion,; rewards and punishments 
are to be in this world or in the world .to come. The deci- 
sion was made without ascertaining how the tact was ; so, it 
must have been ooilsidered by the coutt to be immaterial; no 
referenee is made to any distinction in regard to the time of 
punishment by any of the counsel^ in the long and full ar- 
guments made on both sides ; nor is there any intimation or 
allusion to such a distinction iri the opinions of Chief Baron 
Parker, Chief Justice Lee and the Lord Chancellor. The 
only thing throughout the whole case, which suggests to the 
mind the exiptence of such a distinction, is an expression 
ascribed to Chief Justice Willes, by Atkins in his report of 
this case, viz: *^1 am clearly of the opinion, that if they 
(infidels) do not believe in a God, or future rewards and 
punishments, they ought not to be admitted as witnesses.*' 
This expression is inconsistent with the deciHion of the case 
in which Willes and the others all fully coiicurred, for there 
■»va8 no allegation or proof that the witness believed in future 
rewards and punishments ; so there must be feome mistake. 
The Chief Justice either used the word ^'faiurc,'" inadver- 
tently, and without, in his own mind, attaching any force to 
10 
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it, or Atkins misconceived his meaning; and yet, this expres- 
sion is referred to by most of the English writers ,who treat 
of evidence, and is the foundation o£ all the errors on this 
subject. Some fifty years af(ier th« case was reported by At-, 
kins, the opinion of Chief Justice Willes, drawn but . at 
length in his own hand-writing, was found among his manu- 
scripts, and is reported in Willes. The words in this manu- 
script are, "I am clearly of opinion, that such infidels, (if 
such there be,) who either do not think that He will reward or 
punish them in. ihU world or in the next, cannot be witnesses 
in any case,, or under any circumstances, for this plain rea- 
son, because ah oath cannot possibly be any tie or obligation 
upon them/' This proves, either that Atkins misapprehend- 
ed the words of the Chief Juatice, or that upon reflection, 
he f bought proper to alter the expression, so as to make it 
consistent with the decision. 

The great case, of Omichund v. Parker, (it may well be 
called "great," for it relieved the common law from an error, 
that was a repi^oachto it,) establishes the rule to be,. that an 
infidel is a competent witness, provided he believes in the ex- 
istence of a Supreme Being; who-punishes the wicked, with- 
out reference to the time of punishment. The substance of 
the thing is, every oath must have a religious sanction. Such 
being the common law in regard to infidels, it foUovrs.a 
fortiori, that the same rule is applicable to a witness, who is 
a Christian ; and the fact, that this Christian believes that 
tha divine punishment will be inflicted in this world, and 
not in the world to come is immaterial, and in no wise affects 
the principle of the rule. It is a mere "difference of opin- 
ion,'' as to the true tej&.ching of the gospel. This we find is 
the conclusion of the Cour<;s in most, if not all, of the 
States of the Union where the question has been presented 
for adjudication; 15 Massachusetts Eep. 177^ 2 Cushing 104, 
18 Johnson 98, 5 Mason 18, 2 Alabama 254, South Caroliiia 
Law Journal 202, 13 Vermont 362. 

It was insisted, in the argument, that although this may 
have been the rule of the common law, it is changed by our 
statutory provisions prescribing the forms of oaths, ch. 79 
Rev. Code. 

"We think it manifest, by a perusal of the Statute, that it , 
was not intended to alter apy rule of law, but the sole object 
was 'to prescribe forms, adapted to the religious belief of the 
general mass of the citizens, for the sake of convenience and 
unilc/rmity. Accordingly, the first section prescribes a form 
of oath as general form^ suited to such as hold the ordinary 
tenets of the Christian religion ; that is,, an oath, laying the 
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hand upon ^'ihe Holy Evangelists/' &c. The second sec- 
tion makes an exception in favor of those Christians who 
have conscientious scruples against taking an oath op the 
Holy Evangelists, and the form of oath is framed in reference 
to their belief, as to a '* great day of judgment, when the 
secrets of all hearts shall be known." The third section 
makes an exception in favor of those Christians who are 
Quakers, &c., and the form is framed in reference to their 
peculiar belief, "swear not." This satisfies the words of the 
Statute, and the argument that it was also intended to change 
the law by prohibiting any one from being sworn except in 
one or other of the prescribed forms, proves. too much; for, it 
would exclude both Jews and infidels, who believe in a G-od. 
We think it indecent to suppose that the Legislature intended 
in an indirect and covert manner to alter a well settled and 
unquestioned rule of law, and in despite of the progress of 
the age to throw the country back upon the illiberal and in- 
tolerant rule which was supposed to be the law in the time 
of bigotry; for, it was every day's practice to swear Jews 
upon the Old Testament, and Omichund v. Barker had set- 
tled the rule that infidels are to be sworn according to the 
form which they hold to be most sacred and obligatory on 
their consciences. 

If it be admitted for the sake of the argument, that be- 
sides prescribing forms- for general use, the legislature had 
the purpose of altering the common law, so as to exclude 
Jews and infidels, who Wieve in a God, and Christians, who 
do not believe in future rewards and punishments, from the 
privilege of taking the oaths which are required, to enable 
th6m to testify as witnesses, or to take any office or place of 
trust or profit; in other words, to degrade and persecute them 
for "opinion's sake," then it is clear that the statute, so far as 
this purpose is involved, is void and of no effect, because it 
is in direct contravention of the 19 § of the Declaration of 
Eights: ^^That all men have a natural and inalienable 
right to worship Almighty God according, to the dictates of 
their own consciences." 

.We go further, and express the opinion, that if Omichund 
V. Barker had not relieved the common law from the reproach 
of holding JeAvs and infidels, who believe in a God, unfit to 
take an oath, treating them as "servants of the devils," be- 
cause their belief differs from ours in regard to the attributes 
of the being who created and governs the Universe, or if any 
part of that reproach was still left, the effect of this section 
of our declaration of rights, would be, to extirpate the error 
and tear it up^ by the roots. 



148 ANGIBNT DEEDS AND DOCUMENTS. [Apiul,. 

It was saidin theargumentythatto be sworn as a witness is 
no privilege — the person loses nothing by being held incom- 
petent as a witness on the gronnd that he cannot take an 
oath. It follows that h& cannot swear to a book account ; if 
an injunction is obtained, it must bo'ina^e perpetual, because 
he cannot swear tp his answer ; nayy. more, he cannot take 
the oath of office as a constable, sheriff, justice of the peace; 
judge, legislator or governor' In short, it would be the in- 
stitution of a "test oath" towards which oar revolutionary 
fathers had so just an abhorrence, and which is wholly re- 
pugnant to the tolerant and enlightened spirit of our insti- 
tutions and of the age in which we live. There is no error. 

Judgment affirmed. 



ANCIEJ^T DEEbS AND DOCUMENTS. 

In the legislation of Virginia, it has long been an object of 
primary interest to preserve the muniments of title to estates, 
and to give publicity and notoriety to transfers of property. 
The effectuation of this laudable object has been sought through 
the instrumentality of our laws of recordation, xne purpose 
has been consistently cherished of giving the most ample facili- 
ties for the registration of conveyances ; and penalties of great- 
er or less severity, sometimes amounting to an avoidance, total 
or partial, of the unrecorded instrument, have been very pro- 

ferly annexed to the neglect of these requirements of the law. 
i is no part of our present purpose to vindicate the wisdom, and 
display the necessity of this species of legislation. Its propri- 
ety is manifest ; and the experience of all prq,ctical men affords 
ample proof of the wholesome operation of our law of registra- 
tion. 

It is, however, a matter of regret that this kind of legislation 
is not always productive of its intended benefits. For the most 
part, this failure is the result of a neglect of legal directions, 
rather than of any defect in the directions themselves. But the 
latter are not wholly free from censure. One fertile source of 
danger, inconvenience and sometimes loss, resulting from the 
statutes of registration, is unfortunately only too common, in 
Virginia — an incessant and often unnecessary and injurious 
change in the laws themselves. The constant, and frequently 
absurd tampering and tinkering wi,th the law, is a nuisance to 
the Commonwealth ; and the recordation acts have not escaped 
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the evil. Wei have not yet gencrially learned that it is often- 
times better to aibide by fixed rules,* which though onerous and 
inconvenient, are yet well known and understood, tjian to shake* 
the frame work of the law by hasty and ill considered though 
well-intentioned alterations. Our present delectable Code is «in 
impressive admonition in this respect : and its provisions ii]L re- 
gard to registration ero not to be exempted from the censure, 
diie to so much of the unlucky legislation which it embodies. 

But the evil arising out of any dofects in the particulaCr branch 
of the law^ now under consideration, is trifling in compari3on tci 
that which results from ignorance of legal proyisions in the pre- 
mises, ajad the careless neglect which leadd to a disregard of 
those provisions. Our books of reports are full of instances of 
litigation, trouble and loss arising from such neglect : and the 
experience of every active pritctitioner of the law will hiultiply 
those instances. Important as is this law of recordation ; of 
such daily familiarity as is its application, and serious as are the 
consequences of its neglect, it is surprising to see the numerous 
instances of its disregard ^ knd it furnishes a ihost striking illus- 
tration of the heedlessness and improvidence of our people in 
the management of their ; i^iost weighty concerns. Courts are 
continually oalled upon tb enforce the nenalties, or relieve against 
the forfeitures, dependent upon, or arising out of, a law of daily 
application, the general character and purpose of which is more 
widely known than perhaps any other on the statute booL 

One consequence frequently results from this neglect. It is 
that parties claiming the benefit of an instrument which has not 
been recorded at all, or improperly registered if any effort be 
made to effect the purpose, are frequently depriyed of the bene- 
fit of the statutory proof which every correctly registered doc- 
ument affords ; and are driveri to resort to Evidence independent 
of that which the deed book fomislies. They are forced to pro- 
duce proof of the actual execution of the instrument, either by 
the production qf attesting witnesses, or by the tender of that 
secondary testimony, tolerated, under some circumstances, by 
the rules of evidence. It often' occurs that this cannot be done ; 
and loss is the result.' Such cases frequentfy occur ; and it is 
to be feared that the number will not be diminished ; for in ad- 
dition to other causes, the Code, by one of its provisions, gives 
a sort of legislative sanction to that very carelessness of which 
mention has been made. By the eleventh section of chapter 
1,^2, the Clerk is directed, on the request of any person in- 
terested, to copy into a book, seperate from his regular deed book, 
any writing which has remainjed in his' office six moiiths, without 
proper acknowledgment or pr'oof. It can hardly be doubted that 
this provision will lead to a greater relaxation of proper vigi- 
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lance. Having once gotten his dieed copied into any book in the 
Clerk's oflSce, a careless or ignorant man will hardly remember 
that this is not legal recordation, and will probably be made 
aware of his mistake only by the loss of his estate. 

But there is a class of cases, of frequent occurrence, where 
the document cannot be read as a recorded deed, or writing; be- 
cause recordation has either been wholly neglected or improperly 
performed ; and at the same time the party is unable to adduce 
the testimony, whether primary or secondary, that would make it 
admissible, independent of recordation. He must then, of 
course, lose the benefit of his document, unless he can bring it' 
within the operation of some one of those rules of admissibility 
upon presumption, recognized at Common Law. To one of 
these rules we desire to call the attention of the reader : it is 
one of frequent jipplication and great importance : the rule that 
admits documents of a givfen age in evidence without proof of 
their execution, upon the presumption that the witnesses if any 
are dead, and proof of their handwriting unattainable, from the 
lapse ^f time. This ;nile has lately undergone investigation in 
the Court of Appeals, and was considered with a care commen- 
surate to its importance : but still it may not be held presump- 
tuous to say thatjhe subject is not exhausted. The opinion of 
the Court was, of course, confined to the mere facts directly be- 
fore it : but some consideratipns of more extended interest arise 
out of their decision. The csiae alluded to is that of OarutJiets 
et ah. vs. Eldridge'B Execu1»r^ 12 Grattan. 670. 

A reference to tht^t case dispenses with any explanation of 
the rule in question ; nDr is it at all necessary to review the au- 
thorities collated in the opinion of Judge Danibi;. But it may 
be observed that the opinion is cpnfined to one of the circum- 
stances, necessary to the admission of an. anciept deed in evi- 
. dence, to wit, the accompanying possession. The appellant's 
counsel staked his case upon the proposition that thirty yearB 
possession, under, and in accordance with, the deed, was in^is- 
pefisably necessary to raise the presumption of its authenticity; 
and the court refused to sustain this proposition, and held that 
such, possession was not the only circumstance which could es- 
tablish the clain^ to genuineness: There are several other mat- 
ters, not discussed in tfeat case, which are worthy of attention 
in considering this subject; and to these we will briefly allude. 
To admit a document. in evidence, without proof of its execu- 
tion, on the footing of its antiquity, it must appear : 

JFirst. That it is at leas,t thirty years old — that is, the docu- 
ment itself must have existed— must have been executed thirty 
years before it is tendered in evidence. ^ 1st. Green, Evid., § 21, 
65, 70. Cowen & Hill's notes to Phillips on Evidence, (edition, 
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7, I'SSO^) ?6l.\3, j); 1818. Possession for thirty years, held in 
aceordance with tlie 'povisions of the docwnent, is considered 
the ^best proof of this fact. Indeed so maeh importance^is at- 
^tached to thia fact of possession, that when it is shown to be 
conformable to the limitations of the deed,, it will be presumed 
to have teen held wid^r the deed. C. 4 B,. notes vol. 3, page 
1313. Citing (Mrhampt&n vs. Oarhampton 1st. Irish T. Rep. 
578. And here we think is the mistake into which many pro- 
found minds, including the great Chancellor Kent, have fallen. 
They have considered this possession not so much in the light of 
a mere circumstane^j tending to prove the real avMquity of the 
instrument, as that of an independent fact^ necessary to be es- 
tablished, prior 'to the reception of the paper. They thus make 
the length of possession^ and not the antiqtdty of the document, 
the question to be settled. They, in fact, convert the auxiliary 
into the principle — ^the evidence into the thing to be proved. It 
is not therefore to be wondered at that this proposition has been 
overthrown.; or rather thatit never was firmly established. Still, 
this possession is unquestionably the best evidence of the antiquity 
of the instrument : and even when it does not extend to the pe- 
riod of thirty yearSj it is justly allowed great weight, in con- 
junction with other circumstances, as tending to prove, the age 
' of the paper. But whether established by proof of possession 
or not, the fact must still be made out, that the paper is what it 
purports to be, thirty years old or upwards. . And this mxist be 
sheTwn dehors the instrument itself. It does not "prove itseli'' 
in this respect. The date is' no proof of the fact — for the truth 
of that date must be shewn ; or at any rate it mu^t be shewn 
that the paper bore the date at least thirty years before it is 
tendered in evidence. This is always difficult— often impossi- 
ble ; yet we can easily ima*gine cases in which it might be done. 
For instance, a' comparatively young man, who might know noth- 
ing about the actual execution of the paper, might very safely 
and truthfully swear, that he had seen it more than thirty years 
before the trial, and that it then bore the same date as when 
produced. in court. It may have been, as is often the case, ly- 
ing for that long period, in the Clerk's office, waiting for the 
full proof of its execution, so as to admit it to record. Or it 
may bear some extrinsic proof that it was in existence 'at the 
time requisite to give it the sanction of antiquity. Such was 
the fact in Jackson vs. Larroway^ cited in Uaruthers vs. M- 
dridge. There a will had been improperly admitted to probate ; 
anci upon it were endorsed certificates of that inefficient probate. 
Those certificates were in the handwriting of the proper officers — 
those who would have made the entries if they were correct in 
point of time ; and they were held to furnish evidence of the 
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fact that the will was in existence when those certificates were 
endorsed upon it. Suppose a deed admitted to record more 
than thirty years ago, on insufficient proof, and therefore not 
admissible in evidence as a recorded deed, yet bearing a certifi- 
cate, proved to be in the handwriting of the then acting Clerk, 
would this not be satisfactory evidence that the deed was in ex- 
istence when the certificate was endorsed upon it ? Something 
very like this was proved in the case in 12 Grattan ; for a wit- 
ness swore that he had seen a copy of the deed in a deed book, 
corresponding in age and date with the certificate ; and it, was 
also shewn that in the same year in which the certificate 
bore date, the Clerk himself wa^ agent for the grantee ; and 
had possession of his papers. To go a step further: would 
not proof of the handwriting of Chief Justice Tilghman, who 
took the inoperative acknowledgment of that deed, have been 
proof of its existence at the date of the acknowlcflgmcnt ? Sup- 
pose the handwriting of the draftsman of the deed to be proved, 
and then it be shewn that he had died more than thirty years 
prior to its production, would not its age be clearly shewn to ex- 
ceed thirty years ? 

Secondly* That the document must be produced from the pro- 
per custody: that is, that it must be shewn to have been kept in 
some receptacle appropriate to the preservatioA of such an in- 
strument. It must be found in the possession of some person, 
whose duty, interest; or business it was to attend to its preserva- 
ticfn. This rule is laid down by all the text writers, and is forti- 
fied by mapy decisions. " The character and authenticity of old 
writings depend in a great degree on the nature of the place or 
custody in which they have been kept." Ist Phil. Evid., 479 ; 
and in illustration of this position, Mr. Phillips quotes a number 
of English cases in which this test has been applied. The rule 
was formerly very rigid, and the document was frequentljl- re- 
jecjfcedon the ground that it was not shewn to come from the proper 
cijstody. It was- laid down that the document must come from 
the possession of some one interested in its preservation, or con- 
nected with the subject matter ; and that its production from 
the custody or control of a stranger to the paper, or its subject 
matter, would not authorize its reception. The American edi- 
tors of Phillips seem to adopt the rule to the same extent to 
which he states it. At page 1314, vol. 3, their language is : 
'' Much stress is always placed upon the circumstance of the in- 
strument having been found in the custody of those who had 
an interest in' the subject matter to which it purports to relate." 
Mr. Greenleaf accepts the rule in the same broad terms; or at 
least he refrains from any express qualification: see vol, 1, of 
his work on evidence, §§. 21, 142 and 570. But we ven- 
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tnre the opinion that the stringency of this rule has been great- 
ly abated by the more recent decisions in England, some of 
which we will mention. 

In Doe d. Jacobs vs. Phillips, 8 Ad. & E. (N. S. 55 E. C. 
L, II.) 158, the deed was produced by the Clerk of the attorney 
for the plaintiff, who swore that he found it in the strong room 
of the attorney. The plaintiff was only a trustee; and thQ 
Clerk swore that the plaintiff's attorney was also the attorney of 
spme of the cestuis que trust. Parke B. held that this was 
not sufficient proof that the deed came from proper custody : he 
refused to permit it to be read and nonsuited the plaintiff) The 
Court ^f Queen's Bonch, Dec'r^ 5th^ 1845, granted a new trial: 
all four of the judges holding the evidence sufficient to admit 
the deed; and Patteson J. said, "It would be most inconve- 
nient, if, in cases where a deed is produced by the party's attor- 
ney, enquiries were to be made how and where he got it :" and 
Coleridge «][. said, '* Evidence of the, custody from which a 
deed of thirty years old comes, is given, not as a ground for 
reading the instrument, but only to afford the judge reasonable 
assurance of its authenticity." 

In Doe d. Neale vs. Samples 8 Ad. & E. 151, (35 E. C. L. 
R. 363) the plaintiff claimed under a mortgage executed by the 
defendant's father in 1821. The defendant produced a deed of 
marriage settlement, executed by his father in 1785 ; by which 
the lands in question were conveyed to trustees. No proof of 
the execution of this deed was adduced and it was shown that 
the deed was found among the papers of the defendant's father, 
(who was dead) at his late residence. The plaintiff objected 
to the admission of the deed, on the ground that it was not 
shewn to have come from proper custody, as the trustees were 
the parties who ought to have had it in possession. Lord DigN- 
MAN C. J. overruled the objection, and iadmitted the deed, 
giving the plaintiff leave to move that a verdict should be en* 
tered for him. Such motion was made in the Qiaeen's Bench, 
in Easter term 1838, but the Court refused to grant a rule. 
Littledale J. said, " I think this was not the best custody, 
because that of the trustees was the fit one ; but it was a suffi- 
ciently proper custody/ to make the evidence admissible." Pat- 
teson J. said, " I never understood that the custody to be 
shewn, for the purpose of making a document evidence without 
proof of execution, was necessarily that of a person strictly en- 
titled to the possession. It is enough if the person be so con- 
nected with the deed that ho may be reasonably supposed to be 
in possession of it without fnind, no such fraud being proved." 
Coleridge J. said, " It is sufficient that the custody be one 



154 ANCIENT DEEDS AND DOCUMENTS. [Apto, 

' which may be reasonably and naturally explained, though not 
the strictiy proper custody in point of law/' 

In Doe d. the Earl of ShrewBhury vs. Keeling^ 11 Ad. & E. 
(N. S. 68 E. C. L. R^ 884, there were two plaintiffs, the Earl 
of Shrewsbury, and J. H. Allen. On the trial the defendant 
t^elied on possession as a defence, he a;nd his father, unSer whom 
he claimed, having been in possession more than forty years. To 
rebut this^ and to shew that defendant's holding was in subordi- 
nation to the title of the plaintiffs, a lease was tendered in evi- 
dence. This* lease was dated in 1776, and the trial occured in 
1848. It wj^iS a lease executed by a former Earl of Shrewsbury, 
ancestor of .the plaintiff; and it demised a term of years, de- 
termina;ble on three lives, and the last life had dropped three 
years before the trial. This lease had been assigned by the les- 
see in the year 1800 — to Keeling the father, and to Allen the 
other plaintiff. This lease having expired, Allen claimed under 
a later lease from the other plaintiff. " The lease of 1776 was 
produced by the attorney for the plaintiffs who said that he had 
seen it in the custody of Thomas Ward, land agent to the 
present Earl of Shrewsbury ; that Ward was in the assize 
town on the day befoi^ the trial, but had left it, and h ad 
not returned: and that he, the attorney, had taken it from 
Ward's carpet bag, having cut the bag open in Court for 
the purpose." Patteson J. refused to admit the lease 
on this evidence. ^'The counsel for -the plaintiff th^n 
tendered in eyiSience the assignmerht of the lease, which had 
been takenf from Ward's bag in the same way and at the 
same time, and proposed, if necessary,, to put this into the hands 
of Allen, the, otitier plaihtiff and assignee of the lease, who was 
then in Court, and take it back from him. The learned Judge, 
however, thought it could not be ttiade admissible. The plain- 
tiff was nonsuited." The Court of Queen's Bench, May 11th., 
1848, set aside the nonsuit, and granted 4 new trial, on the 
ground, that the papers were improperly rejected. The whole 
question was whether they were shewn to have come from the 
proper custody. Lord pBNMAN C. J. said, " I should have had 
no doubt in receiving the evidence." "The Courts, I think, 
ought to be liberal in this respect :" that is, in deciding on what 
is proper custody. Pato-ESON, J. himliself said. ''I think I acted 
too strictly in refusing this evidence. I thought I saw danger 
in admitting it : but I am now of opinion that 1 was mistaken." 
It is not believed that there are any American cases, which 
impugn the cpnclasion, deducible from the foregoing English au- 
thorities, that the rigidity of the rule has been relaxed, in re- 
quiring the document to come from the proper custody ; and We 
are justified in the opinion that our Courts would exact only a 
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reasonable compliance with the rule. Any evidence, which would 
satisfy the Court, that the instrument had not been tampered 
with, or that it had not been thrown aside as valueless, by those 
interested in its safe keeping, and merely produced through an 
accidental combination of events^ would authorize its admission. 
From Oaruthers vs. JEldridge we learn nothing on this point, 
for no question arose upon it. Dtshazer js. Maitland^ 12 
Leigh, 524, is the only other Virginia case, involving the adnpg- 
sibility of ancient deeds without proof; and in that case noth- 
ing turned upon the custody. The deed had been lodged in the 
Clerk's oflSce for recordation, but never fully proved nor record- 
ed. Yet this might become a grave question under our laws. 
Th« Clerk is made a legal custodian of papers lodged in his of- 
fice for recordation. Is his the proper custody of a document, 
not fully proved so as to be admissible to record, as in Dtshazer 
vs. Maitland; or of one admitted to record upon an improper 
acknowledgdment, as in Oaruthers vs. Eldridge ? W,e do not 
see how the question can be answered in the negative. The 
Clerk is required to receive the paper and hold it till the parties 
furnish proof suflScient to authorize him to spread it upon 
the deed-book. He is not to give it up to any stranger, nor to 
permit any alteration to be made in it. Now he is directed,- iA 
some cases, to admit.it to a ywoiri recordation without proof, sim- 
ply /or its preservation; and this may be regarded as a legisla- 
tive recognition of its being in "proper custody/' He is a 
sworn officer, to be presumed to take proper care of all docu- 
ments officially entrusted to him. 

Thirdly. The document must be free from bliemish. It must 
not labor under the suspicion of having been unfairly dealt with, 
which suspicion ^ill be excited by erasures or interlineations. 
Phillipps says, at page 477 of vol. 1., " If there is any blemish 
in the deed, by erasiure or interlineation, the deed ought to be 
proved, though about thirty yes^ra old, and the' blemish satisfac- 
torily explained." So Greenleaf, voL 1, § 21., " Where these 
instruments are more than thirty years old, and are unblemished 
by any alterations, they are said, to prove themselves." Va- 
rious authorities are relied upon to sustain this proposition; but 
we think that itd tetention by modem writers, is merely a repe- 
tition of the old doctrine, not authorized by either the later de- 
cisions, or the spirit of legal analogy. It is not believed that 
any goctd ground of distinction, sustained either by reason or 
authority, canb^shewh.to ezi^tin this respect, between ancient 
documents, and any others.- We do not mean to go into an ex- 
amination of the general subject of the effect of alleratiomsi of 
documents : but we may say thikt any instrument i^ avoided by 
its unauthorized alteration in a material point. When once 
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completely executed it must retain, its condition, at tte peril of 
discharging him who was bound by it,- unless his assent to the 
change can be established. A striking illustration of this view 
is to be' found in the refcent case of Warrington \%. Early ^ 2, 
E. &. B., (75 E. G. L. R. 763)— where a material 'alteration 
was !^0ld to avpid ah instrument of very recent date, .and of a 
character requiring but little formality in its execution. See, 
aUo, Itheavs. Gribson*$ex'oT., 10 Grat. 2151 Indited the American 
editors of Phillips are far from adopting his rigid rule. They 
treat of the question in note 906, p.. 1317) vol. 8, where they 
use this language ; " We apprehend that there will be found lit- 
tle or no distinction between ancient instruments and others in 
this particular. Ordinarily, where theref are erasures or interlin- 
eations appearing upon the face of a deed, it becomes a ques- 
tion of fact for the jury, whiether they were made before or after 
execution ; and the decision 6f that question will, in a great 
measure, depend upon the circumstances of each individual case/' 
It is thought to be the soundest conclusion to place old writings 
u|)on the same footing with other documents ; and let any suspi- 
cious appearances go rather to the weight and effect of the tes- 
timony than to its admissibility. 

Fourthly. There must have been sOme act done in reference 
to the deed: some manifestation of interest in, ot assertion of 
claim to, the subject matter of fhe instrument^ This rule is 
broadly Ijadd down by all the Writers on the subject ; and is ta- 
citly or expressly recognized in most, if n6t all of the decisions on 
the subject. We need nat m^ltiply citations to this effect : they 
maybe found in the J3iuth6rities already quoted. The founda- 
tion of the rule seems to be that it affords the only criterion 
from which to judge whether the paper was ever considered as 
the completion of a fixed purpose ; or whether its objects have 
not been abandoned, atid the in$trutoent thrown aside, disre- 
garded or forgotten. The failure to do any act, consistent with 
the provisions of. the paper,. certainly affords ground to presume 
that its provisions were subsequently abandoned by those 
whose intention, duty or interest it was to carry them into ef- 
fect. But it is not so certain that this presumption may riot 
sdmetinies be carried too fiir. 

Possession of the property affected by the instrtiirientj ig such 
manner as to agree with its provisions, and for such length of 
time as to a,flrord grounds of belief that it was taken in pursu- 
ance of those provisions, is laid down as the plainest and most 
authoritative instance of acts done in accordance with the instru- 
ment. Indeed, so great is' the importance attached to this fact, 
that many will admit of no other criterion where it id wanting. 
With them a Col^eapondent possession is indispensably necessary 
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to fortify the document. Where this does not exist they will ac- 
cept no lower grade of support. Of this opinion the firmest 
and most distinguished supporter was Chancellor K($nt, as shewn 
iu his judgment quoted in Caruthera vs. Mdridge. h\it his 
opinion was never generally sustained, and was finally overruled, 
even in the Courts of his' own State. Our Court of Appeals 
adopted the same view, as. appears from Dishazer ys. Maitland 
in 12 Leigh. By the decision of that case it was laid down that 
thirty years possession, in accordance with the terms of the doc- 
ument, was necessary to give it validity : and that, even as 
against a mere intruder who could' shew no title. That was the 
qnly question in the case; and the same question arose in Ca- 
ruthevB vs. JEldridge, and there received a different decision. Al- 
len P. who delivered the judgment in Maitland's qase, adhered 
to his fomjer opinion, but the other judges overruled him ; deci* 
ded that possession for thirty years was not indispensable, and 
held that other circumstances, and acts done might be held suf- 
ficient to satisfy the requisitions of this rule: and such must 
now be held to be the law of Virginia. It may not be amiss to 
enquire into the character of the possession so rigidly exacted 
by the supporters of the strict ride. They cannot, of course, 
mean mere legal possession, deducible from the absence of any ad- 
verse holding. This would do away with all diflSculty in many 
cases otherwise hard- to determine. jEt is established law that the 
commonwealth's patent conveys legal seizin — constructive pos- 
session — and that this always passes by a subsequent convey- 
ance^ and the grantee is legally seized until ousted by an actual 
adverse entry and possession In Maitland's case this appeared, 
but the. Court held it insufficient, and exacted proof of actual 
possession in accordance with the ancient deed. Jnthe later 
casiB this doctrine is overthrown. Will not the result of that later 
decision be, that tbe Court will have to hold constructive posses- 
sion sufficient, whore no actual adversary possession is shewn ? 
In' thousands of instances, persons claiming under duly recorded 
deeds havo permitted, for reasons satisfactory to themselves, 
their lands to reniain unoccupied and unimproved, for periods 
longer than thirty yeatSb Shall the same privilege be denied to 
him who may perchance have neglected to record, his deed, but 
has done nothing else, of which any one can complain ? 

It is impossible to enumerate the circumstances w}iich could 
be relied on, as supplying *the place of that possession, now de- 
graded from the position of the exclusive test of the operative 
validity of an ancient dociiment. So complex are the exigen- 
cies of life, and so varied the circumstances under which men 
may be placed^ that no rules can be - laid down with certainty. 
We may, however, take it tox granted that there must be some 
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att^HdiDg circnmJBtanced to justifj.its repeption i thatf in Jndge 
IXimsL'fi lansiiase, there must be 0ome '^ ground work 'fer tke 
i]|tr«^iiction ^ t£e deed." .He BaTS^ p. 687, that a rule. w]lic^ 
iv^P4l^ allow ^e deed to p¥Ove itself^ or.which^ in other word^^ 
would declare the antiquity of its date akne a sufficient proof of 
iis'^ g^RuinenesB, is jpstly obnoxious to the objection of Judge 
Kent, tbat^^' then a knave would b&ve nothing to do but to 
fotrge a deed with a very anoieut date.*' But suppose it be. 
shewn, independent pfpoaaossion,. or any act done under the 
daed^ tint the date ift ttua. We hafe shewn how this mii^t 
happen in many cases, withput any aerious difficulty or doubt.. 
ShaU the operation c^ the deed be defea^ted for want of ovidenuli^. 
of ;Con£urrent posseosian .or acts done? Let us take a caare.; 
Land ia granted for life to^ a very young peraon, who takea pos? 
s^ssio^. Subsequently thor reversion is granted, by a difibrent 
deed, to another person, who ignorantly or carelessly neglecta 
to record his deed in proper msMuier. He cannot take posses- 
sion; he cannot exercise ^ts of ownership; he ca:(i]K)t» even 
pay taxes : he is. powerlesff during the life estate. More. than 
thirty years elapse; the life estate drops, and the. grantee of 
the reversion sets up his ancient deed against the heirs of the 
grantor. He can sh^w, what all adtnit that he must do, that 
the deed is as old as it piirports to be ; yet he <^m shew 
no posB^sdiop, no act done-^i^othing whatever that isileferaible 
to the deed alone^ This is a case that tnay Ve of frequent oc- 
ovurrence, as in grants of re visionary interests, in dower est^tet, 
assigned to young widows. It may often happen that the ten- 
ant f^r life survives every other party in interest: nay, may 
survive aU proof of the munimenta of title, affecting the rever- 
sion in the pi^operty. May not the language of Judge Daniel 
be legitimately understood as denying the efficacy of the date 
aZone, unsupported' by any extrinsio . evidisnce that the date is 
correct? A dateatanding "alone," and one verified by testi- 
mony, shewing that it must have been inierted at the time ii 
purports, are two very different things. Are we not justified in 
understanding Judg3 Dakibl to mean that the rectitude of the 
date, atid the consequent antiquity pf the document, being es- 
tablished by evidence independent of the deed itself, the docu- 
naent must then be alloifed tQMit propria vigore? Must it not 
then be allowed to go to t^he jury for what it is worth ? Is not 
the question whisther a deed has been so acted upon, as to sat- 
isfy the mind pf its authenticity, rathe]f a question of f^ct than 
of law ? It being admitted that a correspondent possession is 
not ihc^pensable to the adntisBibility of the paper, and the 
Ocmrt having satisfact<Hqiiy settled the preliminary question of 
itfl actual antiquity, i{ inay sureiy be safely left to the jury to 



1857.] BAILOR AND BAILEE— POSSESSION. 159 

consider why it has not been acted upon. Even if the party be 
full handed with proof of its actual execution, the long delay 
and neglect in the assertion of his rights is a legitimate subject 
of comment, in behalf of his opponent. The paper must first 
be submitted to a prior investigation by the court : and satisfac- 
tory evidence of antiquity is only substituted for direct proof. 
Once before the jury, they must weigh it, no matter for what 
reason the Court suffers them to sbe it. 

Among many "instances of acts done*' in reference to old 
documents, there is one which must be of frequent occurrence, 
and which we should have been inclined to consider important ; 
and that is the payment of taxes by the claimant under the deed. 
This, however, does not seem to have been held suflScient in the 
case in Leigh, where it is expressly stated to have occurred; and 
though it also occurs in the case in Grattan, it is there complica- 
ted with other circumstances, and we cannot learn what degree 
of importance was attached to it. To an unprofessional' mind, 
at least, the payment of taxes seems a very unequivocal and iffl-' 
portant " act done" in reference to the subject of a convey- 
ance. . 

In concluding this hasty and crude sketch of an interesting 
subject, it may not be amiss to say, that we find no authority 
for supposing' that there .are any peculiar rules in regard to the'' 
Weight and effect of ancient documents, as instruments of evi- 
dence, after they had reached the hands of a jury. There is ' 
no especial sanctity about a paper thirty years old. On the 
contrary a jury ought rather to view it with a watchful eye. But 
still the same rules of probability, and the same ' results of ex- 
perience ought to be applied to it as to other species of testi- 
mony. It ought to be allowed fair play, though under jealous ob- 
servation. There should be no groundless repugnance to it ; 
still less should it receive any groundless favor. 



Bamett Burnett vs. Wm. H. Fulton. 

Supreme Court of North Carolina. 

The principle, that a bailee shall not be heard to deny the title of his bailor 
before surrendering the possession, does not apply where the bailee sets up a 
deed in trust made for his benefiti after the bailment. 

AcnoN of TROVER, tried before his Honor, Judge Ellis, at 
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the Special Term, (JiYne, 1856,) of Henderson Superior 
Court. . 

Plaintiff declared . for the conversion of a wagon. One 
Cook had formerly owned it ; he loaned it to Fulton, the de- 
fendant, who was to use it and return it in as good plight as 
it was in when he received it. Cook sold the wagon to 
plaintiff, who demanded it of the defendant, showing him 
authority from Cook to deradnd and receive it. The defond- 
anl refused to deliver it, upon the ground, that he had a 
mortgage on it for the payment of a debt which Cook owed 
one Jones, and in which he was interested. A deed in trust 
for this property, to one Davenport as trustee to secure said 
debt, executed by Cook, after the bailment, and before the 
sale to the plaintiff, was produced in evidence by the defend- 
ant. Davenport testified that Cook had delivered him the 
det'J in trust, but that he had done nothing under it, but left 
the wagon in the defendant's possession as formerly. 

His Honor left it to the jury to say whether there was a 
bailment of the property in question to the defendant by 
Coo]j the vendor of the plaintiff; and instructed them, that 
if tfiey should so find, the defendant could not be heard to 
dis])ute the title of his bailor, nor of one claiming under him, 
until the possession should have been surrendered to him. 
Defendant excepted. 

Verdict for plaintiff. Judgment. Appeal by defendant. 

Baxter, fon plaintiff. 

N. W, Woodjin and J. W. Wopdjin, for defendant. 

. Nash, C. J. It is a well-established principle that a bailee 
cannot, \N:hile the bailment still subsists, deny the title of his 
bailor or of any one claiming under him. This principle 
was, however, improperly applied in this case. The defend- 
ant did not deny the right of Cook, his .bailor, but in fact 
affirmed it. When aj»pHed to by the plaintiff for the wagon 
to whom Cook had sold it, he refused to deliver it to him, 
because Cook, before he sold it to the plaintiff, had mortgaged 
it to one Davenport to secure a debt which he owed one 
Jones, and for the payment of which, we presume, he, the 
defendant, was bound as surety. In refusing to deliver to 
the plaintiff for the reason assigned, he was affirming the 
right of Cook. Davenport had never taken the wagon into 
his possession, but left it with the defendant, with notice of 
liis claim. A demand and refusal, where an article is bailed, 
is not a conversion, but .simply evidence of it ; and the re- 
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fusal here sufEciently explains the conduct of the defendant 
and does not make him a wrong-doer. 

It is unnecessary to refer .to authorities to support these 
positions. The principle announced by his Honor was per- 
fiectly correct, but was misapplied. Both parties claimed 
under Cook, and the defendant, who held for Davenport the 
trustee, had the better title. 

Per Curiam. Judgment reversed, and a venire de novo 
awarded. 



PKEGNANCY.— ADMISSION TO BAIL. 

Ex parte Pabe Philtps. 

Circuit Court of Wythe County, Va. 

Pregnancy, coupled with reasonable cause to believe that the health, and possibly 
the life of the prisoner, may be endangered by imprisonment, is a sufficient 
ground for letting her to bailt in a case wherein it would ordinarily be denied. 

The husband is a competent witness as to the condition of the wife on her appli- 
cation for bail, founded only on the condition of her health. 

On the 9th of March, 1857, Phoebe PhiUips was examined 
before the County Court of Wythe, upon a charge of felony. 
She was sent on for further trial in the Circuit Court ; and 
after the order was made, she asked to be admitted to bail. 
Her application was not founded in any manner upon the 
facts 6f the case ; but it rested solely upon the facts that she 
was pregnant^ (being a married woman,) that her general 
health was not good, and her health would be injured by 
imprisonment. The County Court overruled the application, 
and remanded her. She immediately applied to Hon. A. S. 
Fulton, Judge of Wythe Circuit Court, tor bail. He issued 
a writ of habeas corpus, returnable forthwith, his court not 
being in session, and the application was heard privately. 

Cook and Leftwich appeared for the petitioner. 

A number of witnesses were examined, and among other,s 
the petitioner's husband was tendered. Some doubt being 
expressed as to his competency, Fulton, J. said : 

As a general rule, of course, the husband is not a compe- 
tent witness, either for or against his wife, and vice versa. 
But I do not see that this rule can apply to this enquiry. Here 
11 
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ifl no issue made up^ There is no enquiry into the guilt or 
innocence of the party. I can pronounce no judgment There 
is nothing to be done which is to affect the result of the 
prosecution. There is not even a liability on any person for 
costs. If my enquiry had any relation to the merits of the 
prosecution — to the facts of the case — I should hesitate to 
admit this man's testimony: probably I should exclude it. 
But his evidence is offered in an examination entirely 
collateral to the prosecution. It is merely intended for the 
ease of the conscience of the Judge in the exercise of a duty, 
affecting no one but the prisoner herself. As to the supposi- 
tion that he may be swayed by his affection for his wife, and 
his desire for the comfort and benefit of her residence with 
him, until her final trial, that can go only to his credibility, 
and not his competency. I shall hear his statement. 

The testimony (among which was that of some medical 
gentlemen) showed that the petitioner was about five months 
advanced in pregnancy; that about two years ago she had 
suffered a miscarriage ; that she was a woma\) of feeble con- 
stitution and delicate general ' health, but of active habits 
when, not affected by disease ; that she had recently, and 
before she was charged with crime, made complaint on several 
occasions, and had several times taken medicine, though she 
had not called in a physician ; and that there was reasonable 
ground to apprehend that her general health would be af- 
fected, and also another miscarriage occur, if she were closely 
imprisoned. 

Pulton, J. I think the County Court would have admitted 
the prisoner to bail, if the same evidence had been submitted 
to. them, that has been adduced before me. At any rate, I 
think they ought to have done so ; but as they heard notTiing 
of many facts, proved to me, I have no censure to pronounce. 
I am* satisfied that it is my duty to -allow bail in the premi- 
ses. Of course I make no reference to the facts of the case, 
Bo far as the truth of the criminal charge is coneerned. I 
have no knowledge of, nor present concern with, them. My 
actioft is based alone on the physical condition of the pris-. 
oner. 

I da not know that this is altogether so strong a case as 
that of Semmes, reported in 11th Leigh, 665, though I look 
to that case as authorizing my action in this. As a general 
rule, it wouli seem to me, looking as well to common expe- 
rience, as to the advice of medical men, that close confine- 
ment in prison might be reasonably expected to seriously im- 
pair the health of a woman in the prisoner's condition. 
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Moreover it is shown that the prisoner, at no remote period, 
suffered a miscarriage. Now it does not require medical 
wisdom to teach us that such a misfortune renders the suf- 
ferer, even afterwards, particularly liable to a recurren<5e of 
that calamity. Her general health, too, is shown to be far 
from good; whilst her habits of life have not been such as to 
fit her for the endurance of imprisonnient. Under the evi- 
dence before me, I have but one course to pursue. That 
evidence satisfies me that there is good reason to believe that 
imprisonment would seriously impair the prisoner's health, 
that it might possibly endanger her life ; and that it would 
result in the casualty of a second miscarriage. Humanity 
requires that these dangers should- not unnecessarily be en- 
countered, and under the authority mentioned, I do not 
believe that the law demands the risk. The prisoner, will 
be admitted to bail. 

Bail was given , and prisoner discharged. 



CONVEYANCES— RECORDATION, WHEN NECESSARY, 

NwkoUs et al, v. CrodceU, tfc. 

Circait Court of Carroll County, Va. 

The statutes concerning the recordation of conveyances, do not affect a pre-ex- 
isting equitable estate of the grantee, acquired by purchase from the grantor. 

Q^^Bre, — Whether an eqmty of redemption may not be sold and transferred with- 
out deed ; and if so, what circumstances amount to a valid transfer of such 
an interest. 

Qikere.— Whether the statutes of conveyances and recordation do not apply aVmt 
to the legal ovmership of lands ; and not to equitable interests. 

A, the holder of an equity of redemption in land, sells the land to B for a fair 
and full price, receives the purchase money, and puts his vendee in possession, 
but executes no conveyance. The creditors of A cannot subject the land, or 
A*s interest in it, to the payment of debts subsequently contracted. 

Nuckotts d Jennings, and other creditors of Francis A. 
Crockett, filed their bill in the Circuit Court of Carroll coun- 
ty, in March, 1853, setting forth : That on the 1st day of 
September, 1846, said Francis and wife conveyed a tract of 
land in said county to J, E. Brotvn, to secure a considerable 
debt due to the mother of said Francis; that the amount so 
secured had been, some years after the execution of the deed, 
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paid to Mrs, Crockett ; that some three or four years prior to 
the institution of this suit, and after the trust debt had been 
paid off, said Francis sold said tract of land to his son Alfred 
A. Crockett; that said Alfred was in possession of the land, 
but no deed of conveyance had ever been made to him, or if 
any had been made, it had never been recorded ; that at Sep- 
tember Term, 1852, of the said court, the plaintiffs had re- 
covered judgments against Francis A. Crockett^ the executions 
on which had been returned, ^'No property found;" where- 
upon said Francis had been summoned before, and examined • 
by a commissioner, but had surrendered no estate of any 
value, and the plaintiffs desired to subject said tract of land 
to the payment of their judgments, which they were advised 
they had a right to do. They therefore made Francis A. 
Crockett, Alfred A. Crockett, and Mrs. Crockett, (mother of 
Francis,) parties to their bill, and prayed that the land 
might be sold to satisfy their debts. 

Alfred A. Crockett answered, stating, that in February, 
1850, he purchased the said tract of land from his father at 
a full and fair price; that it being necessary to have the as- 
sent of Mrs, Jane L, Crockett (his father's mother,) to the 
sale, she agreed to surrender her claim on this tract, if res- 
pondent would otherwise secure the debt; which he did by 
conveying other lands of his own, to the same trustee, and 
upon the same trusts as in his father's deed of Sept. 1st, 1846; 
that said substituted trust was still in full force and unsatis- 
fied ; that his father's debt to Mrs, Crockett was for part of 
the original purchase money of the land, paid by her to the 
person from whom his father had bought the land, and re- 
spondent therefore claimed the benefit of the lien under the 
deed of trust to Brown, and also the benefit of the vendor's 
lien for the purchase money, which he had thus ultimately 
satisfied ; that after thus satisfying the trust debt, he paid 
his father the residue of the agreed price, (which residue was 
|600,) and took his receipt for the same, which receipt he ex- 
hibited with his answer, and. in which there was a recital, 
that the money received was in full payment for the land; 
that his father immediately put him into possession of the 
land, which he had ever since occupied and cultivated; that 
the sale and transfer of the land were notorious in the whole 
neighborhood; that his father removed to the village of 
Grayson C6urt-house, about two miles and a half from the 
said land ; that all the plaintiffs resided in said village ; that 
every one of them was well informed of the sale and transfer ^ 
that his father opened a tavern in the village ; that some of 
the plaintiffs and their clerks and storekeepers lodged and 
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boarded in the tavern ; that respondent bought goods, tools 
and supplies from each and all the plaintiffs, to be used on 
the farm ; that all the debts now attempted to be fastened on 
the land were contracted after he had so purchased the 
land and been put in possession of it, and while his. father 
was so doing business at the village, of all which the credi- 
tors were fully informed ; that they did not credit his father 
on the faith of the land at all, which they knew he had sold, 
but on the faith of his property in the village — of which he 
he had a good deal, both real and personal; that his father 
failed, and then his creditors for the first time, set up preten- 
sions to subject his land to the payment of their debts. He 
admitted, that no deed had been executed; but that he had 
frequently applied to his father for a conveyance of all his 
interests in the land, which had, however, been postponed 
from time to time, through mere negligence on his father's 
part. 

Francis A. Crockett also answered, merely stating that his 
son'g answer was true in every particular ; that he adopted 
its allegations as his own ; that the sale was bona Jlde, and 
that it was merely negligence on his part, that he had not 
conveyed such right as he had in the land. 

A number of depositions were taken, which abundantly 
established every allegation of these answers. 

Floyd. a.nd McCamant for the plaintiffs, submitted the oase 
upon the language of the 5th section of chap. 118, page 508 
of the Code of Va.; and upon the authority of McClure v. 
Thistle, 2d Grat. 182. 

Cook and Keni for the defendant, after premising that there 
was no ground for any imputation of fraud, that the bill 
had no equity to recommend it, and that the plaintiff's case 
depended upon a literal and most harsh construction of the 
statute, submitted the following propositions : 

Ist. An equitable estate may be created, not only without 
deed, but without any writing. A parol agreement, executed 
by payment of the purchase money, and transfer of posses- 
sion will be specifically enforced. It is binding upon the 
vendor. It is not the sort of change of ownership which the 
law requires to be in writing. No one but the vendor has 
the right to object that the contract is not in writing. And 
a court of equity will not sustain even his objection. This 
doctrine is clearly deducible 'from the case of Beck v. De 
Baptists^ 4 Leigh, 349. See the opinion of Carr J. at pages 
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355 — 6. It is also very clearly laid down in Withers v. Carter, 
&c., 4 Grat. , 408. In this case Alfred A. Crockett could have 
compelled his father to execute a release, or other proper 
conveyance, of his interest in the lao^d. 

2nd. No deed or conveyance is necessary for the transfer of 
a mere equity. We contend that our statutes of conveyances 
.and registration are applicable only to the legal ownership of 
the land. This propositio» contravenes no rule of public pol*^ 
icy. Purchasers arid creditors look only to the legal ownership; 
In this case the legal ownership was in £rot^;w, the trustee. 
His title was duly recorded. A creditor of, or purchaser 
from Francis A. Crockett would be notified by this deed, that 
he had only an equity of redemption ; and would thus be 
put upon enquiry into the real nature of his claim. We 
think this doctrine is also sustained by the case of Beck v. 
De BaptistSy vhi supra. In that case, the court sustained a 
mere verbal transfer and assignment of an equitable .estate ; 
the legal right being outstanding in a third person. If we 
are right in the law of this proposition, the facts here sustain 
us. The payment of a full price is not disputed ; the tmns- 
fer of the possession of the land, its occupation and enjoy- 
ment by the purchaser, and his residence upon it, are abun- 
dantly proved, as well as the notoriety of those facts in the 
neighborhood. 

3rd. If no deed was necessary to create the purchaser's 
equitable interest, or to transfer the ownership of the equity 
of redemption, then no question ban be raised as to the non-, 
compliance with the statute of registration. ^ It is surely not 
necessary to have recorded that which it was not nec^ssfiry to 
have shown to exist. , 

4th. We submit, that if a deed were here necessary, the 
plaintiffs would be without remedy ; for they neithier charge 
nor attempt to prove any actual frawd^ and they are svhsequerU 
dfeditoTs. It is true that the 5th section, on which the plain- 
tiffs rely, does not, in terms, make any distinction between 
prior aftid subsequent creditors ; and their bill is not framed 
on the ground of fraud. But if a subsequent creditor cannot 
set aside a voluntary conveyance^ without satisfactory proof of 
a^ual fraud — (see opinion of Lbb J. in Johnstcm v. Zane^ 11 
Grat.^ 560) — will he be permitted to set aside a honajide sale 
or conveyance, made before his debt is contracted, simply for 
the want of registration ? 

5th. We. have a priority of equity. Francis A. Crockett 
bad nothing but an equitable* estate. His creditors are seek- 
ing to subject that to nis debts. Now we are holding that 
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equity by a bona fide purchase, and our rights had accrued 
long prior to the demands of the plaintiffs. Courts of equity 
have long acted on the maxim, qui prior est in tefnpore, potior 
est injure. At most, the equities are only equal, and ours 
being the eldest must prevail. Plaintiffs can claim no legal 
advantage. If they were in a situation to take this land under 
an elegity they would have us at a disadvantage. But they 
could not reach this land i)y eiegit. We concede that trust 
estates and equities of redemption may be taken by elegit; but 
they must, to render them liable to an elegit, be possessed by 
the debtor, or he must be entitled to them, on or after the day 
on which the judgment was rendered. Such was not the case 
here. Francis A, Crockett was neither possessed of^ nor entitled 
to this equity of redemption at the time these judgments were 
rendered. He had parted with all claim in the premises, 
even before the debts were contracted. So that the plaintiffs 
are forced into chancery ; and coming here with an equity 
posterior to ours, they must fail. The operation of this 
principle is well pointed out in Beck v. De Baptists. 

6th. But if we are mistaken in all the foregoing proposi- 
tions, we are fully borne out by a decisive authority in saying 
that our statute of recordation cannot affect the rights of 
Alfred A. Crockett, because he is not a claimant under any 
conveyance, recorded or unrecorded; but under an agreement 
for a purchase fully performed on his part, and which author- 
izes him to demand a conveyance, if one be deemed necessary. 
Withers v. Carter, vhi supra, decides, that while "the statute" 
(of registration) '^avoids an unrecorded deed, as against 
creditors of the grantor, it does not affect a pre-existing, 
equitable estate of the grantee, acquired by purchase from 
the grantor." We claim under just such a purchase, not ex- 
actly giving us a pre-existing, equitable estate ; but giving 
us all the estate we can claim. Even if our vendor had 
been clothed with the legal title, at the time of the sale, our 
purchase, payment and possession would have given us a 
good equitable estate against him and his creditors. It is 
certainly no less strong in the case of the purchase of an 
equity, requiring, as we contend, no deed at all for its transfer 

Fulton, J. — I shall not express any opinion as to several of 
the questions debated at the bar. My decision is based upon 
two propositions which I will briefly state. 

In the first place, looking at the case in the aspect most favor- 
able to the plaintiffs, there is here a conflict of equities. The 
{laintiffs cannot affect this land by any proceeding at' law. 
t is encumbered by a deed of trust to nearly its full value ; 
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aiid Alfred A, Crockett is entitled to the benefit of that en- 
cumbrance. The trustee holds the legal title to AlfredCa use. 
STor can the equity of redemption be reached by an elegit-, or 
any other proceeding at law. Francis A. Crockett long ago 
parted with the possession of the property ; and as against 
his son and vendee, he is entitled to nothing in the land. 
The plaintifis, then, are forced into this court to assert an 
equitable right to satisfaction ; but in so doing they are con- 
fronted by an equitable title in the vendee. That vendee 
has dealt in good faith ; has paid his money and taken pos- 
session. If Francis A, Crockett was the holder of the legal 
title, his son could now, or at any time since the sale^ coerce 
a conveyance of the legal title. He has the right, at any 
time, to call in the legal title, now outstanding in the trustee. 
His equity is certainly as strong, to say the least, as that of 
the plaintiffs, and being older, must prevail. By an exami- 
nation of the case of Beck v. De Baptists^ it will be seen that 
this principle was there brought to bear upon a case some- 
what analogous to this. 

The other ground of my decision is, that our statute of re- 
cordation does not affect an equitable estate, where no effort 
has been made to carry it out into actual grant, or where 
that effort has failed. This propositioia is fully sustained by 
the case of Withers v. Carter, which, I think, governs this 
case. This bill must be dismissed^ with costs to the defen- 
dant, Alfred A. Crockett. 



NOTES OF RECENT CASES. 

Ward 7. The United StaUs. 

In the United States Coart of Claims. 

Fremmption of the due appointment of a public officer* 

We are indebted to the MontUy Law Reporter for the following notes of 
recent cases determined in the United States Court of Claims, and in the 
Supreme Courts of Vermont and New Hampshire. 

Ed. Law Joubnal.] . 

The Continental Congress, in 1776 and 1777, passed resolves 
to borrow money on loan ofiSce certificates of the United States, 
and that a loan office be established, for that purpose, in each of 
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the States, and a commiBsioner to saperintend suoli. offiqe be ap» 
pointed by the States respectively, and that the commisBioner of 
one of the loan offices should countersign the certificates. The 
petitioner alleged himself to be the legal holder of forty-three such 
certificates, dated December 23, 1777, payable December 1^ 
1781, with interest annually at six per cent. At the bottom of 
each was, *' Countersigned by order of J. A. Trenslep, Governor 
of Georgia. E. Davis, Jr." Endorsed was the payment of 
four years interest to December 23, 1781, by the continental 
treasurer. 

It was shown that the treasurer of the United States was 
duly authorized, while the State of Georgia was in the ha^ds of 
the enemy, to pay interest on the certificates issued from the of- 
fice in that State ; that in 1792 the secretary of the treasury 
reported to Congress that no evidence had been obtained of the 
appointment of E. Davis to the office of commissioner of loans 
for Georgia, and that the department, apparelitly for this r^ 
son, h&d> since 1792, refilsed to pay certificates like these in 
question. It appeared, however, that such certificates had, 
at some time, probably before 1792, bften taken up aAd can- 
celled at the treasury. 

Held^ t^at as Davis appeared to have come into possession of 
these certificates from the governor of the State, and to have 
issued them for value, and as the interest on these certificates, 
and both interest and principal of others similar, had been paid 
by the treasurer of the United States while the transactions 
were recent, without objection, it was to be presumed that the 
issue wa.s regular, and that Davis was the loan commissioner, al- 
though not so described ; and that these certificates must be 
presumed a just debt against the United States. 



FtrguMm, Adm'r v. The Uniidd States. 

In the United States Court of Claims. 

" Vahie" of goods appraised- after seizure'. 

The act of Congress entitled ^' An act to regulate the collec- 
tion- of duties on imports and tonnage," approved March 2, 
1799, provides that if any goods which shall have been entieredj 
shall be wrongly invoiced, with de&ign to evade the duties, they 
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shall be forfeited ; and that of the goods, or their value, so for- 
feited, one moiety shall be for the use of the United States, and 
the other shall be divided between the collector, the naval offi- 
cer, and the surveyor. Any claimant of goods seized may, by 
applying to the court, have the goods appraised, and give bonds 
to the United States for their value, to be forfeited in case judg- 
ment goes against him, and thereupon and after producing a 
certificate that the duties have been paid, may take the goods. 
Certain wool imported into New York in 1851, was seized, and 
delivered to the importers on a bond as above provided. The 
importers also -pkid the duties, and then abandoned the suit, and 
paid the appraised value of the goods. The petitioner's intestate 
was one of the officers entitled to share in the forfeiture, and 
was paid his proportion of the appraised valu6 of the goods. The 
petitioner claimed in this action a similar share of the duties paid 
to the United States. 

ffeld, that the value of the goods was to be ascertained at the 
place of importation, and that the appraisers would be presumed 
to have considered the increase in value which the payment of 
duties would occasion ; it appearing also, in fact, by computa- 
tion, that the appraisers in this case must have considered such 
increase, and that neither as duties, nor as forming part of the 
value of the goods, could the petitioner recover from the United 
States any part of the duties. 



BtiU V. Bliss, 

In the Supreme Court of Vermont. 

Quaranty — Diligence, 

The defendant being indebted to plaintiff, transferred to him 
the note of a third party, with the following guaranty, " I war- 
rant this note good and collectable for two yeafrs from date." 
The defendant left soon after for California, and did not return 
for three or four years.. The maker of the note continued good 
till near the close of the two years, when he ceased to have any 
property, by which payment could be enforced. No demand of 
payment, or notice of non-payment was made, or given to de- 
fendant for a long time after the expiration of the two years, 
and just before the commencement of the present suit. 

Held^ that the obligation of the guaranty was, that the maker 
of the note should remain good, and the note be collectable 
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during the whole time of two years. That it was incumbent 
upon the plaintiff to take measures to enforce the collection du- 
ring the two years, or to show such utter insolvency, as to ren- 
der all such efforts clearly of no avail. 

But that notice of non-payment, or demand of payment of 
defendant, were only necessary before bringing suit, as a condi- 
tion of the guaranty, and not as a matter of diligence. 



Street & BurdiU v. Hall. 

In the Supreme Court of Vermont. 

Conflict of laws — Negotiable note, when 'payment. 

This is an action for goods sold defendant for the use of one 
Piatt, and which, as between him and the defendant, it was 
Piatt's duty to pay for. 

The plaintiffs took Piatt's note for the amount of the bill pay- 
able at the bank, and gave him a receipt of payment, in such 
note, describing it. The plaintiffs are merchants in the City of 
Troy, and the note and receipt were there executed. 

Heldy that the effect of the receipt must be determined by the 
law of New York. By that law it does not amount to payment, 
unless the note was paid at maturity. Nor will it operate as an 
estoppel upon the plaintiffs, from suing the defendant, as the re- 
ceipt expresses the mode of payment, and the defendant was 
bound to know its legal effect, and cannot therefore urge, that it 
WBiS calculated to impose upon him the belief, that rlatt had 
paid the debt, and thus induced him to relax his efforts to col- 
lect it. 

Seld^ also, that such note not being negotiated, and remain- 
ing in the power of the party, is no objection to a recovery 
against defendant, even without surrendering the note. 

If the note had been negotiated, it should be surrendered be- 
fore the party is entitled to execution. 
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' Mc Question t. Morgan. 
In the Supreme, Court of Niew Hampshire. 
Leoae — Forfeiture — Demand for rent. 

Where land is demised by deed' for a term of years, and a 
rent reserved, payable quarterly, with a proviso that if any 
quarter's rent remain unpaid for thirty days after the day on 
which it falls due^ the lease shall be void, and the lessor have 
right to enter, the lease is not forfeited though a quarter's rent 
remain in arrear for thirty days, unless the quarter's rent ^ave 
been duly demanded. 

In such case, to work a forfeiture, the rent must be demanded 
either on the day when it falls due, or on the last of the thirty- 
days, and a demand on an intermediate day will not be sufficient. 



December Term, 1856. Belknap. 

McBougall v. Calef et al, 

lik the Supreme Court of New Hampshire. 

Gftiarantarf when entitled tp notice — Construction of guaranty, 

. Where the undertaking by a guarantor is absolute, notice is 
unnecessary ; but where it is collateral merely, notice must be 
given withm a reasonable time, otherwise the guarantor will be 
discharged, unless he is not prejudiced by the want of notice. 

The defendants gave to the plaintiff a gauranty stating in 
substance that they were acquainted with the principal, and, re- 
posing confidence in his honesty, would hold themselves bound 
for such goods as the plaintiff should entrust him with, provided 
he should sell them and abscond with the money, or squander 
them. 

Heidy that this was a conditional guaranty, and that the de- 
fendants were entitled to notice. 

Heldy ahOy that the defendants were not chargeable imless it 
should appear that the principal absconded with the money, or 
squander^ the goods ; and that neglect to pay a balance did 
not^show a sqi^hndering. 
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PURCHASE BY SHERIFF AT HIS OWN SALE.— AGENCY. 

Doe on dent, of Ferdinand McLeod v. Ihincan McCall, 

Supreme Court of North Carolina. December Term, 1855. 

A sheriff cannot lawfully buy, as agent for another, at a sale made by him under 
execution ; and a deed made by him on such a purchase passes no title. 

Ejectment, tried before Ellis, Judge, at the last Fall Term 
of Richmond Superior Court. 

The lessor of the plaintiff in this case, showed that he had 
leased the land in question to the defendant for a year, and 
at the end of the term demanded possession, which he refused 
to surrender. 

The defendant gave in evidence a sheriff's deed, made to 
him during the term for which he had leased the land, upon 
a sale under an execution against the lessor of the plaintiff; 
which sale was also made during the term aforesaid. It ap- 
peared that the defendant had furnished the sheriff, making 
the sale, with money to buy the land for him, he not being 
present, and that the sheriff did so, and made the deed in 
question, in pursuance of such purchase. 

The plaintiff contended, among other objections to the 
validity of the sale, that .it was void, and passed no title to 
the defendant, because the sheriff had bid it off at his own 
sale, as agent for the defendant, and asked his Hpnor so to 
instruct the jury, which he declined to do; but charged them 
that the sheriff ** might, properly, knock off the land to the 
defendant, there being no higher bid, and he being so re- 
quested by the defendant to do." Plaintiff excepted to this 
charge. 

Verdict for the defendant. Judgment, and appeal to this 
Court. 

Banks and Kelly ^ for plaintiff. 
Miller and Rogers^ for defendant. 

Nash, C. J. The 4th exception disposes of this case for 
the present; the others have not been taken into considera- 
tion by us.' The defendant had leased the premises in ques- 
tion, from the lessor of the plaintiff, for one year. At the end 
of his term he refused to deliver up the possession, upon the 
ground, that in the meantime, «incethe lease commenced, an 
execution against the lessor ha.d been levied on the land, and 
that he had purchased it at the sale, and produced a sheriff's 
deed for it. Upon the subject of the sale, the facts were : 
the defendant, before the day of sale, placed in the hands of 
the sheriff, money to purchase the land, and requested him to 
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buy it for him. This the sheriff did, the defendant not being 
present TJie question is, did the defendant acquire any title 
under the sheriff's deed? We have no hesitation in saying 
he did not. 

The office of sheriff is one of high antiquity— coeval with 
civil society — of high dignity and of great importance to the 
community. This oflScer is clothed with large powers, and 
exercises them under severe responsibilities ; and while the 
law protects him in the due discharge of his duties, it holds 
him to severe accountability. Being the servant of the pub- 
lic^ he should be impartial and just to all in exercising his 
powers. Wlien an execution comes to his hands, he is the 
agent of the law to execute its commands, and when he levies 
it on property, and takes it into his possession, he is the trus- 
tee of the parties, or stands in that relation to them; as such, 
he has no power to buy in the property after being put up to 
sale. Hill on Trustees, 480. Neither can he retain the goods 
to his own use, on satisfying the plaintiff out of his own mo- 
ney, 1 Lutw. 589. Nor can he deliver them to the plaintiff, 
in satisfaction of his debt Tliompson v. Clerks Cro. Eliz. 
504. Watson on Sheriffs, 7 Law Lib. 189. The above doc- 
trine has been recognized in this State since 1791, Anony- 
mou8y 1 Hay w. Rep. 2. See OiToohd v. Fairchthy Con. Rep. 
530, and 1 Murph. 35-, and Gordon v. Findlay^ 3 Hawks' 
Rep. 239. In the case in 1st Hayw., Spencer, Justice, said it 
was a misdemeanor for a sheriff to purchase at his own sale, 
and he ought to be indicted. Lord Eldqn, in expQrte Ben- 
netty 10th Vesey, p. 394, gives the true reason of the rule we 
are discussing. He says it is, that it would not be safe, with 
reference to the administration of justice in the general affairs 
of trust, that a trustee should be permitted to purchase ; for 
human infirmity will, in very fow instances, permit a man to 
exert against himself that providence, which a vendor ought 
to exert in order to sell to the best advantage, and which a 
purchaser is at liberty to exert for himself, in order to pur- 
chase at the lowest price. In other words, as it is the duty of 
a sheriff, or trustee, so to conduct the sale as to mate the 
property bring the highest price, he shall not be purchaser, 
because it is the interest of the purchaser to get the property 
at the lowest price. Let the doctrine be established, that an 
officer, conducting an execution sale, may legally purchase, 
and what security would the defendant in the execution have 
of a fair sale.? Competition is said to be the life of a public 
sale. If the sheriff can close the sale just when he pleases, 
the defendant will be at his mercy. 

It has been held, and such is the law, that a sheriff is bound 
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to sell if there be but a single bidder. State v. Joyce, 1 Hay w. 
Eep. 4''3. The sheriff would always be there and of course 
one bidder. The danger of the principle might be illustrated 
by a variety of instances. If it be illegal, then for a sheriff 
to purchase at his own sale, it is equally so for him to act as 
an agent for another to make the purchase. The danger is 
equally great, if not greater in suppressing competition. In the 
case, Ex parte Bennetthefore referred to, the Chancellor, Lord 
Eldon, says, "upon the general tule, both the solicitor and 
commissioner, (one of whorn had acted as an agent for a third 
•party,) have duties imposed upon them that prevent* their 
buying for themselves. And if that is the general rule, it fol- 
lows, of necessity^ that neither of them can be permitted to 
buy for a third person ; for the Court can with as little effect 
discover whether that was done by making an undue use of 
the information received in the course of their duty in the 
one case, as in the other. No Court could institute investiga-. 
tion to that point effectually, in all cases, and therefore, the 
safest rule is, that a transaction which under circumstances 
should not be permitted, shall not take effect under the gen- 
eral principle, as, if ever permitted, the inquiry into the truth 
of the circumstances may fail in a great proportion of cases." 
Cut up the danger by the roots. Suffer no man occupying a 
fiduciary station to purchase at his own sale — for himself — or 
for another. To the same point and equally strong, is the 
case of Davoue v. Fanning^ 2 John, Ch. R. 252, and that 
of Jackson v. Dal/sen, 5 John, R. 43. Hill on Trustees, 
536. 

Upon reason and authority, then, the rule is well establifih- 
ed, that a sheriff, or othfer officer, cannot purchase at his own 
sale under an execution which he is enforcing as a public offi- 
cer ; nor can he purchase for another. 

Upon this exception his Honor instructed the jury ^^that 
the sheriff might properly, at the auction, knock the property 
off to the defendant, behaving requested him so to do." In 
this there is error. It was unlawful for the sheriff to knock 
the property off to the defendant, and the sheriff's deed con- 
ferred no title on hira in the land. For the error on this 
point the judgment is reversed, and a venire de novo awarded. 

Pee Curiam. Judgment reversed. 
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SECJONDARY EVIDENCE.— NOTES OF' COUNSEL. 

Thomas Jones ▼. Timjoihy Ward, 

la the Sapreme Court of North Carolina. December Term, 1855. 

the notes of an attorney, taken on the trial of a cause, which be swears are 
correct, may be read on a subsequent trial of the same cause^ as evidence of 
what a witness, since dead, swore on the former trial, although the attorney 
taking the notes, professes to have no recollection of such evidence indepen- 

■ dently of his notes. 

Action on the case, tried before his Honor Judge Caldwell, 
at the Fall Term, 1865, of Martin Superior Court. 

The action was brought for the recovery of a quantity of 
shingles, and the only question brought to this Court is, 
whether the testimony of a deceased witness, given on a 
former trial of the same suit, could be proved by the notes 
of one of the attorneys in the cause? Mr, Hawka^ the at- 
torney mentioned, deposed that he took notes of the testimo- 
ny of the deceased witness, Page, on the former trial of the 
cause, and that those notes contain the substance of the tes- 
timony of that witness on the trial referred to. He said he 
had *' no recollection of the testimony of the deceased witness 
other than that furnished by his notes." He said "he did 
, not take ddwn every word, but what he did take down was ' 
correct, and it contained the substance of all that was stated 
by the witness for the plaintiff, and for the defendant." 

This testimony was objected to by the defendant, but was 
received by the Court, and the defendant excepted. 

Verdict and judgment for plaintiff. Appeal by defendant. 

Moore and Rodman for the plaintiff, 

Winston, Jr,, and Attorney General for the defendant. 

Battle, J. The precise question which is presented in this 
case, has not. we believe, been heretofore decided in this State. 
In the case of Ballenger v. Barnes, S Dev. Rep. 460, it was 
held that the testimony given by a witness, on a former trial 
between the same parties, who has since died, might be proved 
by any person who heard it, and could state its svbstance, and 
not merely its effect The same rule was adverted, to by Gas- 
ton, Judge, arguendo in Ingram v. Watkins, 1 Dev. & Bat. 
Eep. 444. Whether a witness who had taken full notes of the 
testimony given on the former trial would be permitted to 
state from them what the deceased witness had sworn, does 
not appear from either of these cases. The report of the form- 
er shows that the witness had taken notes, and that he pro- 
duced them, but it does not set forth what use he made of 
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them. In the absence of the authority of any decided case, 
to settle the practice here, we must resort for guides, to the 
established principles of evidence, and tolhe adjudications of 
the country whence our common law is derived. 

In attempting to supply the loss of the testimony of a de- 
ceased witness, the secondary evidence ought, manifestly, to 
be as full, and as nearly the same, as that for which it is of- 
fered as a substitute, as possible. The very words which 
the deceased witness spoke would be the best, and were form- 
erly supposed to be necessary, see King v. Jdiffe^ 4 Term 
Bep. 290 ; but that strictness having made the rule imprac- 
ticablQ, has long since been abandoned. The secondary wit- 
ness may now give the substancCy but not the mere effect^ of 
the former testimony. To allow him to state the latter only, 
would be to permit him to decide upon the effect qf the testi- 
mony, instead of submitting it to the jury to whom it proper- 
ly belongs. But suppose that the witness took full notes of 
the former testimony, and is willing to swear that they con- 
tain the substance of every thing testified by the deceased 
witness, because he is certain they were correctly taken, 
though he cannot recollect the testimony independently of 
them ; what principle is there to prevent his giving his state- 
ment from them ? His recollection of the testimony at a sub- 
sequent time, cannot be more perfect than it was when such 
testimony was given. He may remember distinctly that he 
took down on his note-book the substance of all that was said, 
and yet have ceased to be able to recall it to his memory; just 
as he might remember that he had cojried a written instru- 
ment correctly, without being able afterwards, to state the 
words, or even the substance of the instrument. He would 
undoubtedly, be permitted to prove the copy of the writing by ■ 
swearing that ifc had been truly and correctly taken ; and we 
can see no reason why his notes may not l c admitted as a 
copy, so to speak, of the substance of the words employed by 
the deceased witness. It is true that the notes would not of 
themselves be evidence, whether the person who took them 
were living or dead, because the Court would not have the 
sanction of an oath that they were taken correctly. The case 
is very different where the taker is present, swearing to their 
correctness, and, as a test thereof, submitting himself to the 
cross-examination of the opposite party. This appears to be 
the rule in England. In the Mayor of Doncaster x. Day^ 3 
Taunt. Rep. 362, Mansfield, 0. J., said, "What a witness, 
since dead, has sworn upon a trial between the same parties, 
may be given in evidence either from the Judge's notes, or 
from Tiotea that have been taken by any other person wJio will 
12 
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stvear to their accuracy ; or the former evidence may l^e proved 
by any person who will swear, from his memory, to its having 
been given." The clause which we have marked in italics 
seems to iis to be directly in point, particnlarly as it is stated 
as an 'alternative to the testimony of a witness who swears 
from his memory. What the rule is in the diiFerent States 
of th« Union, it is diflScult to ascertain, as any one may 
see by referring to the numerous cases collected by Cowen 
and Hilly in their notes to Philips on Evidence, vol. 2, note 
442. 

We are aware that the rule is liable to abuse, but we know 
of none upon the subject which is less so ; and as we believe 
that its operation is generally beneficial, we approve it. 

Per Curiam. Judgment affirmed. 



MARRIAGE SETTLEMENTS— STATUTE OF FRAUDS. 

Haifu y. Jcfnes. 

Special Court of Appeals of Virginia. Fall Term, 1856. 

A verbal promise by a father to make to his daughter and her intended husband 
a g^fl of slaves, in consideration of marriage, is void, (if executed a few days 
after the marriage by Xhe delivery of the slaved,) as to creditors of the father 
at the time of the gift, who obtain judgments against him subsequently to its 
execution. A verbal gift of the slaves in such a case to the daughter, a short 
time before marriage, accompanied with a list of them, and a delivery of them 
into the hands of the husband and wife two or three days after the marriage, 
is void as to such creditors, and they may levy their execution upon the slaves 
in the possession of the husband. 

In this case the father-in-law of the plaintifi*, being in em- 
barrassed circumstances, if not wholly insolvent, in conside- 
ration of the marriage of his daughter with the plaintiiF, 
gave to her verbally several slaves, with a list of them, re- 
taining the possession of them until a few days after the 
marriage. At the time of the verbal gift and of the mar- 
riat^e, there were suits pending against the father, upon 
which judgments were obtained and executions issued, some 
time after the slaves had been put into the possession of the 
plaintifF. The creditors of the father issued their executions, 
and one of them was levied upon a slave which had been 
thus put into the hands of the plaintiff by his father-in-law. 
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The slave was sold under the execution, and the donee 
hrought detinue for the slave against the purchaser. There 
were several trials of the case. On the first the jury gave a 
verdict for the plaintiff, which the court below set aside. 
After several trials, in which the jury were unable to agree, 
a verdict was finally rendered for the defendant, and judg- 
ment given. From this the plaintiff appealed. 

Stanard dk Bouldin for appellants 
Conioay Bobinson for appellee. 

Field P. delivered the opinion of the court, affirming the 
judgment of the court below, upon the ground that the gift 
was not a perfect gift, and that there was no written promise 
before the marriage to sustain the delivery of the slaves after 
the marriage. Such transactions were completely inconsis- 
tent with the spirit and design of the statute .of frauds. 

Thompson J. delivered a very able dissenting opinion, con- 
tending that the statute of frauds^ like the statutes of limi- 
tations, of bankruptcy, of usury, of gaming, and the statute 
creating the disability of infants to contract, was not enacted 
for the benefit of the creditor of the promissor, but for the 
benefit of the promissor himself ; and that conseque^itly a 
verbal gift by a father to his daughter in consideration of her 
marriage, executed after the marriage and before the lien of 
his creditors attached^ was valid. 



BILL OP EXCHANGE—FORGED SIGNATURE— ACTION AT LAW 

INJUNCTION. 

Bank of AugtrcUia v. Prince, Not. 4, 1856. 

Master of the Rolls. 

An injunction was granted to restrain an action at law by the indorsee of a 
bill of exchange against the payers, where the party, a married woman, 
to whom the bill was payable, stated her signature thereto to be a for- 
gery, and the payers were directed to hold the money until it was deter- 
mined who was the proper person to receive payment. 

This was a motion to restrain the defendant from further pro- 
ceeding with an action at law 'to recover the amount of a bill on 
the plaintiffs for £196. It appeared that the defendant had ob- 
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tained the bill, which was in favour of a Mrs. Dawson, to he 
discounted for Mr. Dawson, by adding his own indorsement. The 
plaintiffs required proof of the signature of Mrs. Dawson before 
payment, and on her declaring that the signature on the bill 
purporting to be her's was forged, the plaintiffs refused to pay 
the amount without being protected. 

Speed in support ; Follettj Simpsoifj and Cotton for the other 
parties. 

The Master of the Rolls granted the motion — the plaintiffs to 
retain the money until the proper party to receive the same was 
ascertained. 



WILL— SUIT TO ESTABLISH— ISSUE DEVISAVIT VEL NON. 
LoveU V. Loi^ett. Nov. 4, 1856. 

VICE-CHANCELLOR WOOD. 

In a salt to establish a will as against parties claiming under a prior will 
and the heir-at-law; Held, ih&t an issae devisavU vd non would be di- 
recte4 at the instance of such claimants where they questioned the later 
will on the ground of undue influence and that it was made while the 
testatrix was incompetent. 

This was a motion for a decree to establish the will of the 
testatrix, Mrs. Lovett, as against the Bev. Bobert Lovett and 
bis son, who claimed under a prior will, and also as against the 
heir-at-law. It appeared that probate of the later will had been 
obtained, although opposed by the defendants on the ground of 
undue influence and that it was obtained when the testatrix was 
incompetent. 

Bolt and Q-. Lake Russell for the plaintiff : Willcock, Pren- 
dergastj Horsey ^ and Field for other parties in the same interest 
in support ; James and Jessel for the defendants asked for an 
issue devisavit vel non ; Setherington for the heir-at-law. 

The Vice-Ohancellor said that although on the authority of 
Boyse v. Bosshorough 1 Kay and J. 125, the bill was maintain- 
able, it would be going too M,r to establish this will without giv- 
ing the parties claiming under the previous one an opportunity 
of trying their right at law, and an issue .was accordingly direc- 
ted. 
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WILL— CONSTRUCTION— CHILDREN "LIVING" AT DEATH OF 
LEGATEE OR TENANT FOR LIFE. 

Hodgson v. Smithson, Nov. 6, 1857. 

LORDS JUSTICES. 

A testator, after giving a life interest to his wife, directed inter alia that 
the other half of his property in the Three per Cent Consols should, 
after his wife's death become the property of his coasin, Mrs. M., or in 
case of her decease that it should be equally divided between her chil- 
dren "living:" Held, confirming the decision of the Master of the 
Rolls, that the word " living" referred to the death of Mrs. M., and not 
of the testator or his wife. 

The testator, by his will dated in 1814, after giving a life in- 
terest to his wife, inter alia directed that the other half of his 
property in the 3 per Cent Consols should after his wife's de- 
cease become the property of his cousin, Mrs. Morville, of 
Wakefield, in Yorkshire, or in case of her decease, that it should 
be equally divided between her children living. 

The Master of the Molls having held that the word "living" 
meant living at Mrs. Morville's death, and not at the death of 
himself or his wife, this appeal wa« presented. 

JJ. Palmer and Brodrick Bogshawe ; and J. Hinde Palmer 
for the respondents ; Lloyd and H. Fox^Bristowe for the appel- 
lant ; Ware for the personal representative. 

The Lords Justices said that the testator mei-ely meant to 
substitute Mrs. Morville*s child or children for hgrself, in case 
she should die during his wife's lifetime, and dismissed' the ap- 
peal accordingly, but without costs. 



MORTGAGOR AND MORTGAGEE— AUTHORITY OF ATTORNEY 
TO RECEIVE PRINCIPAL AND INTEREST. 

Kent V. Thomas. Nov. 17, 1856. 

COURT OF EXCHEQUER. 

An attorney who acts for both mortgagor and mortgagee can give a die- 
charge 80 far as the interest is concerped, but he is not authorized to re- 
ceive and give a discharge for the principal. Where he had done so, and 
appropriated to his use, held, that the mortgagor was liable. 

This was a special case by order of a judge at nisiprius upon 
the question whether, where an attorney acted for both mortga- 
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gor and mortgagee, and had received and given a discharge for 
the principal and interest, and appropriated the same to his own 
use, the mortgagee or the mortgagor was liable. 

M. Chamhers for the plaintiff, the mortgagee. 
Bovill for the defendant and mortgagor. 

The Court said that so far as the interest was concerned the 
attorney was authorised to receive it for. the, plaintiff, but that 
he had clearly no authority to receive the capital on his behalf. 
The plaintiff was therefore entitled to judgment. 



Robinson v. Wheelwright. 21 Beav. 214. 

Married Woman — Clause against Anticipatifin cannot be released by the Court 
to enable her to Elect, 

A testator gave a legacy to a married woman, on condition 
that she within twelve months conveyed property (settled to her 
separate use, and with a restraint against anticipation) upon cer- 
tain trusts therein mentioned. It was held by Sir John Romilly, 
M. R., that although the acceptance of the legacy would have 
been highly beneficial to the married woman, the Court of Chan- 
cery could not enable her to take it, by releasing her separate 
property from the restraint against anticipation. " It is sdid,** 
observed his Honour, " that these cases of ^separate use and res- 
traints upon anticipation are mere creatures of equity, and that 
therefore a Court of Equity may deal with them as it thinks 
right. It is no doubt true that they have arisen from the doc- 
trines laid down by the judges who have presided in Courts of 
Equity ; but so have all trusts ; and it does not therefore follow 
that the Court can dispense with or mould this fetter as and 
when it thinks fit. I concur in the argument of Mr. FoUet, that 
if the Court could, on the present occasion, dispense with it, be- 
cause it is for the interest of the married woman, it might and 
would in like manner be dispensed with, if a person offered to 
give her three times the value of the property to settle it on the 
same trusts, provided she conveyed her separate and inalienable 
interest in the property. But I am of opinion that she could 
not so convey it ; the first testator has thought fit to impose 
certain fetters on his property, which are santioned by the law 
of England, and which it permits a testator to impose ; those 
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fetters remain, and .make the property in the hands^ of the devi- 
see or legatee absolutely inalienable for any consideration what- 
ever.*' 



9. Darby v. Dabby. 3 Drew. 495. 

Partnership in Purchasing Land for Sdle-r- Conversion of Realty into Per- 
sonalty, 

Two persons purchased real estate on a joint speculation, with 
joint moneys, for the purpose of laying it out in building-plote, 
and reselling it at a joint profit or loss. It was held by Sir B. 
T. Kindersley, V. C, that the estate was converted out and out, 
and upon the death of one of the partners, his share of the real 
estate remaining unsold went to his personal representatives, and 
not to his heir-at-law. His Honour, after an elaborate examina- 
tion of the authorities, said, ^' I can have no difficulty in coming 
to the conclusioin, that whenever a partnership purchase real es- 
tate for the partnership purposes, and with the partnership 
funds, it is, as between the real and personal representatives of. 
the partners, personal estate. 

- "Now this case is not the ordinary case, wl^ere persons carry- 
ing on the ordinary business of a commercial or manufacturing 
partnership, have found it necessary to purchase red estate for 
partnership purposes. That is not the case j here they bought 
land as the stock in trade, by the sale of which they were to 
make their profits ; the land was not in the nature of plant, but 
was the very subject-matter of their trade. Does that make 
any difference ? If it does, I think it is in favour of treating it 
as converted ; because the real estate is here clearly put in the 
same position as ordinary stock in trade ; and it appears to me, 
that if I entertained more doubt than I do on the general ques- 
tion, that dpubt would, in this case, be very much diminished by 
the drcumstance that here the real estate is itself bought, fo^ 
the purpose of selling it again. The very intention of the part- 
nership was to buy land to re-sell it, that is their very contract ; 
and vrithout selling the land again^ there would be no partnership 
business. The partnership was for the purpose of buying land 
to parcel it out in lots, and to sell them again ; and each part- 
ner had a right to sagr he would have that contract carried out. 
We have here what Lord Thurlow wanted in Thornton v. Dixon 
(3 Bro. 0. 0. 199), an actual contract that the land shall be 
sold." 
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16. Knight v. Robinson. 2 Kay & Johns. 503. 
WUl — Construction — Gfift of Securities for Money — Passes Legal Estate. 

A testator having by his will in 1835 given all his money, se- 
ciirities for money, household furniture, fixtures, &c., and all 
other the rest and residue of his personal estate and efifects, sub- 
ject to the payments of his just debts, and funeral and testa- 
mentary expenses and legacies, to his wife, executors, adminis- 
trators, and assigns, absolutely ; it was held by Sir W. Page 
Wood, V. C, that the legal estate of certain mortgaged heredi- 
taments, which was vested in the testator at the date of his will, 
passed, as well as his beneficial interest therein, under the term 
" securities for money," and that the concurrence of the testa- 
tor's heir was not necessary therefore to make an effectual con- 
veyance of the mortgaged premises to a purchaser. " It appears 
tome,'* said his Honour, "that the view taken by Vice-Chan- 
cellor Parker in Re King's Mortgage (5 De G. & S. 646), is 
founded both upon principle and authority. The only distinc- 
tion between that case and the present is, that in the former the 
gift was to the testator's wife, ' she paying thereout' all the tes- 
tator's debts and legacies. 

" It is perfectly true, that where there is a general devise of 
all a testator's real, or all his real and personal estate, subject 
to debts and legacies, then, as in Doe d. Roylance v. LightfoQt 
(8 M. & W. 533) a dry legal estate in mortgage and trust es- 
tates will be held not to pass, because to hold the contrary would 
be, quoad such estates, to throw the debts and legacies upon a 
mere dry and naked trust estate. But when, as here, you get 
words such as * securities for money,' then the observation of 
Sir John Leach, in Renvoize v. Cooper (6 Madd. 373), cited by 
Vice-Chancellor Parker in Re King's Mortgage (5 De G. & S. 
647), applies." And after citing Doe d. Guest v. Ben- 
nett (6 Exch. 892), his Honor added, " To hold that the testa- 
tor has given the legal estate in a case where, as here, he has 
given the security, subject to the payment of his debts, is not to 
throw such debts upon a mere^ dry trust estate, because the do- 
nee can pay such debts out of the money recoverable upon the 
security. .Therefore, in my opinion, the circumstance of this 
gift being subject to the payment of the testator's debts and leg- 
acies, does not make against the construction for which the plain,- 
tiff contends. 

'' The strongest argument urged against that construction was 
that which was founded upon the circumstance of the enumera- 
tion of ihe securities and other subject-matters of this gift being 
followed by the words ' and all other the rest and residue of my 
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perianal estate and aflfects ; which point, it was said, to the in- 
ference that boilds and other securities short of the legal estate, 
in a mortgage in fee, word exclusively intended by the testator. 
In answer to that, I refer to what Vice -Chancellor Parker says 
in Re King's Mortgage. 

'It has been said, that the words ^securities, for jnoney' in 
this will were placed among words relating to personal estate ; 
but that is the place in the will in which they might be expected 
to be found, the mortgage-money being in fact personal estate. 
I agree with Vice-Chancellor Parker, that Galliott v. Moss (9 B. 
& C. 267) must be treated as overruled by the subsequent decis- 
ions. I also concur m what he says, that it cannot be reconciled 
with Ex parte Barber (5 Sim. 451), or Mather v. Thomas (6 
Sim. 115; and see 10 Bing. 44.) 



14. Mark v. CnARUig. 5 Ellis & BL 978. 
Principal and Agent — LidbUiUj of Agent — Purser of Mining Company. 

This was an. action on a bill draw^ by the plaintiffs on the de- 
fendant for 102Z. 0«. 6(i. The bill stated on the face of it that 
the value received was for machinery supplied the adventurers 
in Hayter and Holne Mooi Mines ; but it was directed to the 
defendant, without describing him as agent or purser. The de- 
fendant accepted the bill " for the company," audit appeared 
that the defendant was purser of the mining company, and not 
one of the adventurers. 

A verdict having been obtained for the plaintifis, on a rule to 
enter a nonsuit, the Court of Queen's Bench held that the de- 
fendant was personally responsible, as no one but the drawee 
can accept a bill, unless for honour, and the defendant, by ac- 
cepting the bill, made himself liable to pay it in the mode in 
which it was drawn. 

Lord Campbell observed, that Thomas v. Bishop (2 Strange, 
955), which has been deemed to settle the liability of an agent 
on a bill drawn on and accepted by him in his own name for 
value received by his principals, has been uniformly considered 
good law in this country, though doubted in America. — (Story 
on Agency, note 3 to sect. 159.) 
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CHECK, WHEN PAYMENT. MERGEJEl. 

Supreme Court of Pennsylvania. 
Mclniyre v. Kennedy y ChUds, dht Co.* 

A creditor applies to his debtor for part payment of the debt 
and receives from him his own check and the check of a third 
party, the latter of which, on presentment in due time, is refused 
paymeuit, is this satisfaction pro tanto as between the debtor and 
creditor ?• or, in other words, which of them is to sustain the 
loss of the worthless check ? 

We suppose that among business men this question would be 
of easy solution ; that a check given by a debtor, whether his 
own or another's, for a pre-existing debt, would be regarded as 
conditional payment, as payment if paid, and that if, with rea- 
sonable diligence on the part of the holder, it proved worthless 
in his liands, the debtor would be obliged to receive it back and 
pay the amount of it to his creditor. The rights and liabilities 
of the parties would of course be controlled by any express 
agreement between them, but where there is none, where it is a 
simple payment and receipt of a check, supposed by both par- 
ties to be good, the debt is not satisfied until the check is paid. 
The holder assumes the duty of presenting the check and de- 
manding payment within a reasonable time, and if he neglects 
to do so, and the banker, fails after th« time it ought to have 
been presentied, the loss is to be borne by the holder, not by 
rieason of the receipt of the check, but of his negligence which 
has occaaioned the loss. He may not charge against his debtor 
the consequences of his own neglect, and this, on the same prin- 
ciple of natural justice, which forbids the debtor to take advan- 
tage of Tiis wrong in issuing a worthless check to a bona fide 
creditor. -These principles are of every day's application among 
business men, but the case before us que&tions them and com- 
pels us to look into the authorities to see if they have not the 
obligatory force of law. 

The argument on the part of the defendants in error resolves 
itself into the assumption that checks are of the same quality 
as bank notes, and then applies the principle of Bayard ^« 
Shunk, 1 W. & S., 95, wherein' it was held that a payment, by 
a sheriff, in current bank notes, discharges the debt, although, 
in consequence of the previous failure of the bank, of which 
both parties were ignorant, the notes were of no value at the 
time of payment. 

But neither the assumption nor the application can be sus- 

* L.ega\ Intelligencer. Phila. 
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tained. Checks resemble bills of exchange rather than bank 
notes, Chitty on Bills, 17 ; 7 T. R., 486 ; 8 Johnson, C. 5, and 
fall within that class of securities which Chief Justice Gibson, 
in this very case of Bayard and Shunk, so broadly distinguished 
from the common currency of the country. Like bills of ex- 
change, they are open letters of request for the payment of 
money to a particular persons or his order or to bearer. They 
are drawn against a supposed deposit. They are not payment 
but an order on the depository to make payment for the drawer. 
When payable to bearer they pass by mere delivery, like bank 
notes, but so do promissory notes and bills of exchange. The 
grand distinction between all these securities and bank notes 
is, that by the conventional rules of business they do not enter 
at all into the currency of the country, a very large part of 
which is made up of bank notes. These are lent by the banks 
as cash, they are paid away as cash, and the language of Lord 
Mansfield, in Miller v. Race, 1 Burr. 452, was not too strong 
when he said, " they are not goods, nor securities, nor docu- 
meats for debts ; but are treated as mcmey, as cash, in the ordi- 
nary course and transaction of business, by the general consent 
of mankind, which gives them the credit and currency of mo- 
ney, to all intents and purposes ; they are as much money, as 
guineas themselves are, or any other coin that is used in com- 
mon payments as money or caA." 

It was on the ground of this distinction, that Bayard v. 
Shunk was ruled. ' The parties dealt in the common currency 
of the country, each of whom had the same opportunity to know 
its character, and both of whom were ignorant of its worthless- 
ness, and therefore they vrere held to what they had done. But 
that case, so far from being pressed into the service of the def- 
fendants, is an authority against them. "If the securities," 
says the Chief Justice, m speaking of bills and notes, among 
which, I submit, it is giving checks all the dignity that is their 
due, to rank them ; "If the securitijes are transferred for a debt 
contracted at the time, the presumpnion is, they are received in 
satisfaction of it ; but if for a precedent debt, it is that they 
are received as collateral security for ity-and in either case it 
may be rebutted by direct or circumstantial evidence." This 
was not, strictly speaking, an obiter dictum, for it was necessary 
to the bringing out, in bold relief, the distinction on which the 
case was ruled^ but it is entitled, for a better reason to be considered 
an authority — ^because it expresses the very mind of the law, as 
I now proceed to show. 

In Weakley v. Bell, 9 W. 280, Judge Kennedy tells us, the 
general rule seems to be, that if one indebted to another by sim- 
ple contract, give his creditor a promissory note, drawn by him- 
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self, for the same amount, without any new consideration, the 
new note shall not be deemed a satisfaction of the original debt, 
unless so intended and accepted by the creditor. Hart v. Boiler, 
16 S. & E. 162 ; Roberts v. Gallaher, 2 Wash. C. C. R. 191. 
"And most clearly all the authorities go to show,'* added his 
Honor, " that at law, accepting of a security of equal degree 
either from the debtor himself, with or without a surety, or from 
a stranger alone, at the instance of the debtor, is no extinguish- 
ment of the first debt, as where a second bond is given to the 
obligee; for one bond cannot determine the duty of another.** 
This was said in a case where the attempt was made to make 
the note of a third party delivered by a debtor to his creditor, 
payment of his own note, and the doctrine annoimced, is deci- 
sive of the present case, unless it can be shown, which it can- 
not, that bankers* checks are a superior ' security to simple con- 
tract debts, and promissory notes. 

But even a higher security for a debt given by different par- 
ties, or for a different sum, will, in the absence of proof of the 
intention of the parties be presumed to have been accepted as 
collateral security, and not in satisfaction of the debt. Jones 
V. Johnson, 3 W & S. 276 , Eby v. Eby*s Assignees, 5 Barr, 
440, so that it would not help the argument, if checks could be 
treated as higher security than bills and notes. 

In Tyson v. Pollock, 1 Penrose & Watts, 376, two firms, 
Tyson & Co., and Byrne & Co., joined in a written agreement, 
to purchase of W. J. Pollock a quantity of wheat, for which 
they were to pay in the paper of certain specified banks. As 
the wheat was delivered, the two purchasing firms divided it be- 
tween them, but instead of paying in bank notes, each firm gave 
the creditor bills on Baltimore for their respective shares of the 
wheat. The bills of Tyson & Co., were paid, but those of 
Byrne & Co. were protested, and this was an action against Ty- 
son & Co, on the original contract to recover for the wheat had 
by Byrne & Co. . The plaintiffs recovered, and in affirming the 
judgment, Ch. J. Gibson said — " In relation to the partnership, 
each of the partner firms may be treated as a stranger, capable 
of dealing with it in the character of debtor or creditor ; and as 
by the contract of sale, the wheat was to be paid for in the notes 
of particular banks, the subsequent acceptance of bills drawn by 
the partner firms, was payment in the bills of a stranger of a 
precedent debt. On no other hypothesis could there be the 
shadow of a defence ; for, as one simple contract will not merge 
in another, it has invariably been held that the debtor's own b 11 
or note for the price of goods sold, will not extinguish the ori- 
ginal liability. Ld. Raymond, 1430 ; 2 Strange, 1218 ; Willes 
406. It merely operates as an extension of credit, and prevents 
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a recurrence to the original contract of sale before the bill or 
note has come to maturity. 1 Esp. 3. We have then payment 
of a precedent debts in the bills of a third person, which has 
been universally held since Clark v. Munden, 1 Salk. 121, not 
to be absolute satisfaction, although it is otherwise where such 
payment has been in pursuance of the original bargain. I feel 
no disposition to review the authorities, but I may safely affirm, 
that no case can be; found in which any other doctrine was ever 
held. In Sheely v. Mandeville, 6 Cranch, 264, the acceptance 
of a bill was barely held to be a sufficient consideration for an 
agreement to discharge the precedent debt.'* The strong confi- 
dence of the venerable Chief Justice, fuUy justified by the gen- 
eral current of the authorities, was too strongly expressed, in 
saying that no case can be found inconsistent with the doctrine 
which has already prevailed in this court. 

There are some Connecticut and Massachusetts cases which 
favor the doctrine that a note or bill of exchange is payment 
of a precedent date. Anderson v. Henshaw, 2 Day's R. 272 ; 
Thatcher v. Dinsmore 5, Mass. R. 297. In Ellis v. Wild 6, 
Mass. 321, the doctrine was carried to the extent of holding 
that forged notes were payment of goods sold. And possibly a 
stray case may be picked up elsewhere, to stand as an exception 
to Judge Gibson's remark, but the general tenor of the authori- 
ties in England and the United States, is exactly that which he 
stated it to be. 

Chief Justice Holt, stated the law in these few words, in Ward 
V. Evans, 2 Lord Raymond, 930 ; " taking a note for goods 
sold, is payment, because it was part of the original contract, 
but paper is no payment where the>.re is a precedent debt. For 
when such a note is given in payment (that is for a precedent 
debt), it is always intended to be taken under this condition, to 
be payment, if the money be paid thereon in convenient time/' 
See also Prectwood v. Maxwell, 6 Term R. 52. 

Taking a bill of exchange or promissory note, either of the 
debtor or a third person, for a pre-existing debt is no payment. 
Toby V. Barber, 5 John, 68, Herring v. Lawyer, 3 Johns. Cas. 
71. But where on the sale of goods, the bill or note, of a third 
person is received by the seller, it is payment. Whittech v. 
Vankess, 11 Johns. K. 400. It is stated, said the Supreme 
Court of New York, in Hays v. Stine, 7 Ilill 130, that accep- 
tance of the bill or note of a third person docs not cancel a pre- 
vious debt, unless it is. agreed to be received in absolute payment 
and satisfaction, subsequent events may charge the creditor with 
the amount of the bill or note, as where he neglects to make de- 
mands and gives notice by which the security of some of the 
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parties is lost, but the mere acceptatice of a bill, has aever been 
deemed to be a payment of a previous debt. < 

In the note of Hare & Wallace, to the case of Cumber v. 
Ware, 1, Smith's leading cases, 6 Am. Ed. p. 467, the result of 
the authorities on the point before us, is stated thus : the note or 
bill of a third person may be given by a debtor, and received by 
the creditor, as collateral security — as conditional payment, that 
is, to be a satisfaction if and when paid — or as an absolute and 
immediate satisfaction and discharge, and to- be wholly at the 
risk of the creditor. Which of these three, it will be depends 
entirely upon the intention of the parties to be derived from all 
the circumstances of the case. The mere acceptance by the 
creditor of a negotiable note of a third person makes it but col- 
lateral security. If the note be taken as payment, that is ordi- 
narily B>ni prima faciej but conditional payment. But the note 
will operate as an immediate and absolute satisfaction and dis- 
charge of the debt, if such be the intention and understanding 
of the parties, and such intention to be implied where the notes 
of a third person are accepted in payment at the time the pur- 
chase is made, for it is to be understood as an exchange or bar- 
ter, but where they are given for a pre-existing debt the pre- 
sumption is the other way, and nothing short of an actual agree- 
ment, or some evidence from which a positive inference of dis- 
charge can be made, or proof of fraud will suffice. 

This is so clear and satisfactoiy, a summary of the authori^- 
ties both English and American, that I do not think it necessary 
to go through them. I will add only a few others relating espe- 
cially to checks. Mr. Byles, in his work on bills at p. 17, says 
if a creditor in payment of any other debt than a bill or note, 
ii take a check and the banker fail, or check be dishonored, the 
creditor's remedies remain entire. 

It is to be observed that he lays down the rule in general 
tem;is, without taking a distinction between checks drawn by the 
debtor, or by a third party, and only paid out by the debtor.' One 
of the cases he cites, Everett v. Collins, 2 c. Campbell 615, 
would have justified such a distinction, for Lord Ellenborough, 
does expressly put his judgment on the ground, that the check 
was draijm by the agent of the debtor, but that was a case in 
which money was oflFer^d to the creditor, and he insisted on tak- 
ing a check. Still the debtor was held liable on failure of the 
bank to pay the check, because it was regarded as the debtor's 
own check. The other cases cited make no account of such dis- 
tinction, and as Everett v. Collins, was only a Nisi J^ius judg- 
ment, the learned author of the work on bills, did w6ll to take 
no notice of it. If, however, the fullest effect were given to 
Lord EUenborough's distinction, it would merely prove that the 
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creditor who insisted on taking the check of a thiird party, in- 
stead of money, would be without recourse. 

In another elementary book of great excellence, Addison on 
Contracts, p. 552, a new edition of which edited by Edward In- 
gersoU Esq , of the Philadelphia Bar, has just appeared, the 
same rule is laid down in regard to banker's checks, and without 
noticing a distinction between those drawn by the debtor, and 
those of third persons issued by him. If the check is presented 
in due time and refused payment, the loss will fall on the draw- 
er, is this author's mode of stating the rule. 

It was said by Tilghman Chief Justice, in Patten y. Ash, 7 
S. & R. 116, that a naked check payable to one or bearer, is no 
evidence per se of payment, to the person whose name is insert- 
ed. It is necessary to prove that he received the money. The 
same thing in effect was said by Chief Justice Nelson, in the 
People V. Baker, 20 Wendell, 605. In the People v. Howell, 
4 Johnson R. 303, the language of Chief Justice Kent, in res- 
pect to a check was — "if there was & pre-existent debt, for 
which it was given in payment, the debt would still exist against 
the debtor, if the check was not good. Unless a check be paid, 
it is no payment. 

Where a check on a bank is given, in the ordinary course of 
business, it is not to be presumed to be received in absolute pay- 
ment of a debt, even if the drawer have funds in the bank, but 
as the means whereby the holder may procure the money. The 
holder becomes the agent of the drawer to collect the money ; 
and if guilty of no negligence in presenting the check for pay- 
ment whereby an actual injury is sustained by the drawer, he 
will not be answerable, if from any peculiar circumstances at- 
tending the bank, the check be not paid, but in a suit against 
the drawer for the consideration of the check, the holder may 
treat it as a nullity, and resort to his original cause of action. 
Cromwell & Wing v. Lovett, 1 Hall's N. Y. R. 56, afterward 
affirmed in supreme court. 

Such is the voice of authority, in regard to the character of 
checks as an instrument of payment. Distinctions are not ta- 
ken between payments in the debtor's checks, or those of a third 
person, because no ground exists in reason for such a distinction. 
When this plaintiff applied to the defendants, for $200. of what 
they owed him, and thev gave him their own check for $132,94, and 
that of E. Bromfield a Brother, for $67,06, had they paid him 
one of these sums any more than the other ? If their own 
check had not been paid, it is admitted he would have recourse to 
them ; their check was not then, per «e, payment. But they 
were well known to him and he had confidence in them, as is 
shown by leaving his money in their hands. It does not appear 
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that he knew Bromfield & Brother, or had any reason to confide 
in them. Did he indeed take their check, as liigher security, 
than that of his chosen debtors ? Are we to hold that the 
check of the defendants, was not payment, but that of Brom- 
field & Brother was ? On what principle ? No words were spo- 
ken, or agreement made to create a difference. Both were mere 
checks-'-of exactly the same grade and quality in law. If we 
are to make implications from the circumstances of the parties, 
the reasonable presumption would be that the plaintiff received 
the check of the defendants, with more faith and confidence — 
with stronger assurance that itwDuld be paid — than the check of 
a party unknown to him. It is more reasonable, to infer that 
he meant to be their insurer, rather than the insurer of the other 
drawers. If a distinction were to be made at all, between these 
instruments of payment, it ought to be in favor of the one which 
is admitted not to have been payment, and against the one that 
is claimed to have been payment. 

Now there is no grx)und for such a distinction. None surely 
in reason as applied to this transaction — none in authority, as 1 
have abundantly shown. The plaintiff received both checks, on 
the same footing — as payment, when paid. With proper dili- 
gence, without the slightest imputed negligence, one of them 
proved uncollectable. And now on a question of payment be- 
tween debtor and creditor, that check can no more be considered 
payment than if it had been drawn on the same bankers by the 
defendants themselves. They are not liable as drawers, or in- 
dorsers, for they kept their name off of it, but they are liable 
on the original debt, for to the exte^nt of this worthless paper 
issued by them, it remains unpaid. 

There is no principle in our jurisprudence better settled or 
more benign than that as between the original parties to a con- 
tract equity will relieve against a failure of consideration. If 
the defendants had not had full value from the plaintiff, they 
would have claimed relief. The most solemn contracts, even 
bonds and mortgages do not exclude inquiry into the considera- 
tion. How is this acceptance of two checks, to be elevated so 
high as to be above inquiry or' relief? Is it indeed so, that the 
law will relieve against failure of consideration in all contracts, 
except only when a creditor receives from his debtor a check of 
a third party ? A rule so absurd and so unprincipled could have 
no other effect than to impair that confidence which is the very 
life of commercial transactions, and to compel debtors to make 
their payments in the constitutional currency. 

But it is said the case stated, makes the checks payment, and 
that we must take the fact as if found in a special verdict. In 
+he narrative of the transaction the case stated speaks of the 
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checks being paid to the plaintiff, bat there is not a word in it 
which implies that be acknowledged them as satisfaction of his 
debt — or eyen gave a receipt for them, or qualified the mere ac* 
ceptance of them by any express or peculiar terms. Had there 
been any thing of this sort — a receipt in full if you J)lea8e— 
the authorities cited show it would have been only conditional 
payment, and other num^ous authorities which it were a shame 
to array in an opinion, prove that all manner of receipts, even 
those upon deeds of conveyance, are open to explanation and 
may be proved not to have been actual and bona fide payments. 

!But of receipt, acknowledgment or agreement, there was noth- 
ing — the mere acceptance of the checks, was the only payment 
the special verdict finds. Payment, but payment in checks. 
This is what the case stated makes^ it. And this not by way of 
barter, but payment in checks of a pre-existent debt, and this 
was conditional payment — payment when the checks were paid, 
or else the law means not what it says. 

The judgment is reversed, and judgment is entered here on 
the case stated, for plaintiff for $71.86, and costs. 



INSURANCE POLICIES— WHEN VOID— WHEN VALID. 

Brandt & Bryson v. Richmond Fire Association, 

In the Circuit Court of the City of Richmond. 

A first policy of Insurance is taken out, which contains a clause vacating 
the policy, in case of atiy other insurance upon the property thereby in- 
sured. The property being sold, the purchaser, without notice, at the 
time, of the first insurance, insures the property in another office. The 
second insurance contains a proyision that " in case of any other insu- 
rance upon the property hereby insured, whether prior or subsequent to 
the date of the policy," the assured shall not be entitled to recover, &c. 
The second policy of Insurance is void. The first is binding. 

The parties waived a jury and submitted the question of law 
to the Court upon a case agreed, of which the following are the 
facts. 

A policy of Insurance was affected on the 20th day of May 
1845 by Henry Clarke, in the Mutual Insurance Society of Vir- 
jginia on a certain house in the City of Richmond for $2000. 
Sy the act of assembly incorporating the Mutual Assurance So- 
ciety, each insurer in the Society becomes a member of the So- 
ciety and bound by its constitution and laws ; the property in- 
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sored becomes bound for- the quotas of insurance, not only in 
the bands of the original insurer, but when it has been sqld, 
mortgaged or otherwise transferred by him ; and such transfer- 
ree, &c., can only release himself from his obligations to the 
Society by the payment of all quotas unpaid and other claims of 
the Society, to the satisfaction of the principal agent, and by giving 
a written notice of withdrawal, delivered to the principal agent 
at the general office, such written notice, signed and sealed by 
himself and certified by a magistrate or notary public under his 
seal, to have been acknowledged before him. 'i'he constitution 
also provides that '* if any person owning a building or build- 
ings now insured or which may be hereafter insured in the office 
of this Society shall effect assurance thereof elsewhere, he shalf 
forfeit all benefit of the' assurance made by this society on such 
building or buildings. Every insurance which has been or may 
hereafter be effected contrary to this rule is and shall be void'; 
all premiums and quotas paid or which may be required to be 
paid under any such insurance shall be considered as forfeited 
to the Society ; nevertheless, the property insured and the own- 
ers thereof shall remain liable for all demands until regularly 
discharged according to the laws and rules of the Society.*' 

In 1848, the property insured by Clarke was sold at public 
auction and purchased by the plaintiffs in this suit, being then in- 
sured in the Mutual Assurance office. Of this insurance at the time 
of the purchase, the plaintiffs had no notice. On the 29th De- 
cember 1848, the plaintiffs effected a policy of insurance upon 
the same property in the Richmond Fire Association, for the 
sum of two thousand dollars, which insurance was continued up 
to the time of the fire by which the property insured was des- 
troyed. It was agreed that subsequently to the purchase afore- 
said by the plaintiffs, their agent, until the fire, paid the quotas 
of insurance annually charged on the property by the Mutual 
Assurance Society and rendered accounts of their payment with 
other items to the plaintiff, that when the agent of the Mutual 
Assurance Society called for the first time on the plaintiff's agent 
for payment of the accruing quota due to the said Mutual Assu- 
rance Society, on the said property, he was informed by the 
plaintiffs agent that the building was insured in the Richmond 
Fire Association and that the plaintiffs desired to withdraw from 
the Mutual Assurance Society, and was informed by the said 
agent of that Society that certain formalities were requisite to 
enable them to withdraw. That the agent of the plaintiffs then 
called at the said Mutual Assurance Office and was furnished 
with the necessary papers and referred to the charter of said 
Society, and that the formalities were never complied with. 

The policy of the Richmond Fire Association contained the 
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following clause, '' and provided further that in case the asurers 
shall have already any other insurant^e against loss by fire on the 
property hereby ^insured and not notified to this association and 
mentioned in or enderSed upon this PoUcy, then the insurance 
shall be void and of no effect. 

It was further agreed that there was no intentional fraud on the 
part of the plaintiffs, and that the damage by fire to the pro* 
perty was $1700. The requisite preliminary steps to assert the 
claim were taken in due. time by the plaintiffs. The Richmond 
Fire Association and the Mutual Assurance Society, each refused 
to pay the insurance and thereupon the plaintiffs brought their 
suit against the former. 

Cfrump for plaintiffs. 
Myers for defendants. 

Meredith J. 

In this case the grantor of the plaintiffs in 1845 effected a 
policy of insurance in the Mutual Assurance Society of Virginia 
upon a building in the City of Richmond. By the terms of the 
Charter of the Society and upon the face of the policy of insu- 
rance it was declared not only that any previous or subsequent 
insurance of the same property without the consent of the Soei* 
ety would vitiate the policy, but that the Society should have a 
lien upon the property itself for the regular quotas, even when 
it had passed into the hands of a grantor or assignee with or 
without notice, until certain forms of withdrawal had been com- 
plied with. In 1848, the plaintiffs purchased ^he property at 
public auction and as the case agreed disclaims all imputation of 
fraud, it is right to presume that they were in entire ignorance 
of the insurance of the property by their grantor. Through 
their agent in the City of Richmond, the plaintiffs effected a 
policy of insurance, upon the property they had purchased, in 
the Richmond Fire Association ; that policy also containing a 
provision, that any previous or subsequent insurance upon the 
same property would vitiate it. During the year after the sale 
of the property to the plaintiffs, their agent was called upon to 
pay the quota due to the Mutual Society, and infoinned his prin- 
cipals of the insurance by their grantor in that company, send- 
ing them the necessary forms of withdrawal, which they neg- 
lected to return to him. 

The agent here, continued to pay the quotas df the Mutual 
Society and to renew the insurance in the Richtaond Fire Asso- 
ciation until 1855, when the building was destroyed by fire. 
Upon this state of facts, the question arises whether either of 
the insurance companies, and if either, which of them, is respon- 
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sible for the loss. Unquestionably the Mutual Assurance Soci- 
ety are responsible for the loss, their quotas having been regularly 
paid, unless the subsequent insurance of the property by the plain- 
tiffs in the Fire Association vitiated the first policy. But in my 
opinion, there was no insurance at all affected by taking oiit the 
policy in the oflBce of the Fire Association. The very provis- 
ions of the policy itself vitiate and render it void ab initio. The 
language of their policy is that in case the insurer ^' shall have 
already any other insurance against loss by fire on the property 
hereby insured and not notified to this association and mentioned 
in or endorsed upon this policy then the insurance shall be void 
and of no effect." ' In this case it appears that the insurers al- 
ready had another insurance upon thQ property, that .they had 
not notified the association thereof and there was no mention of 
such insurance or endorsement upon the policy. It was there- 
fore necessarily void and of no effect; unless this provision of 
the policy is entirely disregarded. It is true that in the annual 
certificates of renewal of the Policy issued by the Fire Associ- 
ation, there is no express stipulation like that contained in the 
Policy itself ; but every such certificate refers to the original 
Policy, and declares that it is co^tinued in force. It is but an 
annual recognition of the original contract and I do not see the 
force of the objection which urges that every' particular stipula- 
tion should be recited at each renewal. In the view that I take 
of the case, the contract of insurance entered into by the gran- 
tor of the plaintiffs with the Mutual Assurance Society and con- 
tinued by the plaintiffs, by the. payment of the quotas by their 
agent, was not vitiated, by the bona fide attempt of the plaintiffs 
to insure in the Fire Association ; but the firi^ insurance held 
good, the second insurance being invalid and void by the very 
terms of the Policy. To reader the first invalid the second 
must be a legal, valid, and effective insurance. If the second 
be void frotn any cause the first is valid and can be enforced. 
There is no case in point to be found in the Virginia decisions, 
but an examination of several authoritiesin the other States has 
strengthened me in my opinion. 

In Massachusetts, Jackson et ah. v. 77ie Ma93achv^ett8 Mutual 
Fire Insurance Company 23 Pick. 418, in a case where in a pol- 
icy of insurance against fire, issued by the defendants it was stip- 
ulated that when a subsequent insurance on the same property 
should be made by any other insurer without the consent in wri- 
ting of the defendants, it should ipso facto dkunul the first policy, 
and in a subsequent policy, underwritten by another insurer, it 
was stipulated that if the insurer should have made any other in- 
surance without the knowledge and consent of the subsequent insu- 
rer, the subsequent policy should be null and Void ; it was held by 
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the Supreme Court, that the subsequent policy, being wholly 
inoperative, could not be set up by the defendants as evidence 
of a subsequent insurance and that consequently the first 
policy remained in force. The same Court in the case of Clark 
V. JSfew England Mut. F. Ins. Co. 6 Cush. 342 decided that, 
the charter of a mutual insurance company having provided 
that if any other insurance should be obtamed on any prop- 
erty insured by the company, without notice to the Sec- 
retary, and the consent of the directors, the poUcy issued 
by the company should be void, this provision was not in- 
fringed by a further insurance, which was void for misrepresen- 
tation on the part of the insurer. In Stacey v. Franklin Insu- 
rance Company 2 Watts & Sergt.. 606, a suit against the first 
insurer, where a second policy had ieen taken out in another com- 
pany by the plaintifi* containing a clause that such insurance 
should be void, if the insurer had made any other insurance on 
the same, unless allowed by the company and specified in their 
policy ; and then to pay ratably ; the Supreme Court of Penn- 
sylvania held that such clause does not affect the first insurance, 
if the assurer could not at any time recover on the second pol- 
icy. I might cite other authorities to sustain the proposition 
that the mere effort to take out a second policy, which is void 
from the very terms of the contract itself is not su£Scient to 
avoid a prior policy, containing a prospective restriction against 
any future insurance, but the decisions already examined suffi- 
ciently show the general ruling of the Courts upon this ques- 
tion. Aside from the authorities, however, the ordinary princi- 
ples governing contracts, as applied to this case show clearly 
that the taking out of the second policy by the plaintiffs here 
was no violation of the provisions of the policy effected by their 
grantor and adopted by their acts, and that the first policy be- 
ing valid, the second is void. I must therefore give judgment 
for defendants. 



REVIEW OF THE CASE OP TOD vs. BAYLOR. 
4th Leigh 498. 

Js a widow entitled to damages, for the detention of dower, 
against the alienee of the husband? This question is answered 
in the affirmative by the reporter's syllabus, and the decree en- 
tered in the above cause ; but in the negative by the opinious Of 
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all the judges. This conflict is Very extraordinary, but never- 
theless exists as ve shall proceed to show. The case was a suit 
in chancery for the assignment of dower, and the court decided 
5^1 favor of the plaintiff, and gave her damages, measured by 
one third of the accruing yearly profits of the land, from the 
death of the husband, till the assignment of dower. 

The decree of the Court of AppiBals sends the cause back 
with directions that " an account should be taken of the profits 
from the suing out of the subpoena in the cause," and the re- 
porter's syllabus based upon this decree, states that the widow 
is entitled " against an alienee of the husband," not " to an 
account of profits from the death of the husband, but only from 
the date of the siLbpoena in the cause ; otherwise against the 
heir." 

Now let us examine the opinions of the judges in the case. 
They were Carrj Cabell^ Brooke and Tuchery (all four of whom 
afterwards sat in the cafie of Thomns vs. Grammel, presently re- 
ferred to). Judge Oarr says, (p. 509), "Another objection ta- 
ken to the decJ-ee is^ that the chancellor hka given rents and 
profits, from the death of the husband. I think in a cmebf 
aleniation by the husband this was wrong. At law such profits 
could be given only as to land of which the husband died seized, 
and I think equity, which takes jurisdiction in these cases only 
from the superior convenience of its proceeding, ought in this point 
to follow the law, But for a fuller view of this subject, I refer 
to the reasons and authorities which will be stated by the Presi- 
dent." 

Judge Oahell concurred in this opinion. 

Judge Brooke delivered an opinion, but expressed no direct 
opinion on this subject. 

Judge Tucker y to whose opinion Judges' Carr and Cabell refer 
on this point, says (p. 516), " As to the profits : I have always 
thought that as the alienee is not liable at law for rents and 
profits, because the statute of Merlon^ copied in the 4 th section 
of our statute of dower, only gave damages where the Ti^idow 
was deforced of lands, whereof the husband died seized^ so nei- 
ther ought she to recover them in equity. It seems to me an 
absurdity that in matters of ffowcwrran* jurisdiction, there should 
be different measures of redress in the two courts." He then 
goes on to insistj most earnestly that equity will give no more 
enlarged remedy, in respect to damages than law, saying " and it is 
most of all strange, when the statute limits the damages to one 
elass of cases J and excludes them from another ^ that a court of 
equity should repeal or add to the act of the legislature ;'* and 
conclude his opinion thus (p. 518), "there being then no con- 
trolling attthority, and the two jurisdictions being concurrant as 
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to this matter, I think the court of equity should follow the law, 
and give no damages in dower, against the alienee, except /ro97i 
the date of the decree'- assigning dower. 

And yet, although three of the judges decide, distinctly, that 
no damages are to oe recovered against the alienee of the hus- 
band, except , from the date of the decree assigning dower ; by 
some inexplicable mistake, a decree is entered in the cause, and 
the reporter's syllabus states it as decided, that the court de- 
clared the damages ought to be given from t^e date of the, sub- 
pcena. It is demonstrably a strange error, and still more plainly 
appears to be so when we remember that the same judges, after- 
wards sitting in the ease of Thomas v. Gammel et ux, 6 Leigh, 
12, refer to and rely on Tod vs. Baylor as afl^rming directly the 
reverse of what is stated in the syllabus and decree, and decide 
accordingly in the former case. 

These cases are the ruling cases on this subject and have never 
been overruled. In the case of Macauly's ex' or vs. Dismal 
8wamp Land Co., 2 Rob. 607, damages were given to the wife 
from the husband's death, but that case was expressly held to 
be within the statute of Merton, this alienatidn of the husband 
having been by deed of trust, not executed in his life time, so 
that he died seized of the equity of redemption of the land, and 
the court expressly draw this distinction between that case and 
the case of Tod vs. Baylor. In M. Blair vs. Thompson et 
als.y 11 Grat, 441, it does not appear from the record whether 
the husband died seized of the land or not, nor does it appear 
very clearly from what period the account of profits was ordered. 
The question we are here considering did not aride, and was not 
considered in the case, and so it was not necessary for the report 
to be full on these matters. 

These are the only cases bearing in any degree on this ques- 
tion since Thomas vs. Q-ammel et uxy and that case, together 
with Tod vs. Baylor, is we submit conclusive of the question, 
and settles the principle, that a widow is entitled, under no cir- 
cumstances, against the alienee of the husband, to damages for 
the detention of dower, except from the date of the decree as- 
signing such dower to her. 

P. jr. 

Richmond, April 2nd, 1857. 
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EVIDENCE— CROSS EXAMINATION— NEW TRIAL. 

Isaac H. Brown y. Jacob Goldsmiih d al* 

In the Sapreme Court of New York. — Oswego General Term, 1856. 

1. When a party calls for a part of what was said at an interview of the par- 
ties, it does not follow that the other party may show all that was sfud. 
He may show so much of the conyersation as made a part of the negotia- 
tions, or a part of the res gesta, 

2. The court will not grant a new trial, even if the ruling of the judge was 
wrong ; if upon the whole case justice has been done, but if tho testi- 
mony wrongly admitted may have influenced the result, the Court will 
grant a new trial. 

This action was upon a contract to pay the plaintiff a certain 
^um for making collections. The contract was bj parol. The 
evidence showed the defendant settled the suit after the plain- 
tiff had commenced, and without the consent of the plamtiff, on 
the ground that the plaintiff had s^ed a party, that he agreed not 
to prosecute. The plaintiff in this suit showed by a witness that 
he was present when the defendants settled the suit. The defend- 
ants' counsel asked for all that was said at that interview, with the 
intention of showing what the defendants said about plaintiff^s 
taking the claim. The justices trying the cause admitted the 
evidence, and the jury returned a verdict for the defendants. 

The plaintiff appealed. 

Oharles Andrews^ for plaintiff. 
N. F. GhraveSj for defendants. 

The opinion of the court was delivered by, 

Bacon, J. — I am inclined to think that the testimony allowed 
to be given on cross-examination of the witness, Rosenbeck, was 
improperly admitted. It was on the presumption that a portion 
of the conversation had been given, and the defendants were en- 
titled to the whole, but as the case reads, no such foundation 
seems to have been laid for its introduction. But? the same facts, 
in substance, were afterwards proved by the witness, Rosenbaum, 
and I can see no valid objection to his testimony. It was not in 
conflict with any thing stated in the letters which alluded to a 
verbal agreement, which this testimony explained and illustrated. 
If there had been no cross-examination of Rosenbeck, the jury 
were well warranted, by the testimony of Rosenbaum, in arri- 
ving at the conclusion they did. The case was put to the jury as 

* Am. Law Reg. 
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one of conflicting testimony between Ro^enbaum and the son of 
the plaintiff, and as between the two, it is evident they believed 
the former told the truth, no injustice having been done, the ver- 
dict should not be set aside. The judgment, in my opinion, 
should, accordingly, be affirmed. 

Allen, J. — ^I am of opinion that the justice erred in admit- 
ting evidence of the declaration of defendants at the time they 
settled the debt against Adler & Gravenn. The plaintiff had 
not called for any declarations of the defendant on that occa- 
sion. They had proved a fact, to wit : — the compromise and 
discharge of the debt ; and it would probably have been compe- 
tent for defendants to prove what was said concerning the set- 
tlement, and so much of the conversation as made a part of the 
negotiation as a part of the res gestcBj and to show what was 
done, and had the plaintiff called for any part of the conversa- 
tion, the defendants could only have given so much of the resi- 
due of the conversation, as tended to qualify that given in evi- 
dence by the plaintiffs, and no more ; that is, they could have 
given aU upon the same subject.* But there is no pretence that 
the plaintiff had directly or inditectly called for any declara 
tions of the defendants concerning the agreement between them, 
and the conversation was admitted under the offer to show " what 
defendant may have said about plaintiff'd taking the claim.'' The 
evidence was erroneously admitted, and we cannot say that it 
did not influence the result. 

The judgment must be reversed and a new trial granted ; costs 
to abide events. New trial granted. 



DEED. CONSTRUCTION. ESTATE FOR LIFE. 
Humphrey v. Foster and wife* 
In the Sapreme Coart of Appeals in Virginia. 

Edward Humphrey, in consideration of natural love and 
affection, executed to his wife, a deed containing the following 
among other -provisions : — 

** Know all men by these presents, that I, Edmund Humph- 
rey, of Louisa county and State of Virginia, in consideration 
of the natural love which I have for my beloved wife Eliza- 
beth Humphrey, and also for divers other good causes and con- 

* See 1 Greenl. on Eyid. { 108. 
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siderations me the said Humphrey hereunto moving, have grant- 
ed, given ,and^ confimjed, and do by these presents grant, ^ve 
and confirm unto my said -wife, Elizabeth Humphrey /orever, the 
fdllowing property : 

To the tract of land whereon I now live, containing two hun- 
dred and one acres ; aUo one-half of a land lying in Fluvanna 
county, containing one hundred and fifty acres, which said land 
was taken up by Maj. William Price and myself ; also ei^ht head 
of sheep, three head of cattle, eight head of hogs, twelve geese, 
three feather beds, with furniture, three bedsteads, two spinning 
wheels, two cupboards, two chests, one table, two iron pots, two 
ovenjs, two dishes, four basins, six plates, and all my cups and 
saucers, &c. 

To have and to hold and enjoy all an ^ singular the said lands, 
goods and chattels for life." 

After the death of Edward Humphrey, the widow conveyed 
the land to William H. Humphrey. , After the death of the 
widow, some of the heirs at law of Edward Humphrey filed a 
bill against^William H. Humphrey, and the .other heirs at law, 
claiming that thedeed from Edward Humphrey to his wife conveved 
only a life interest in the land, and asking a partition. The 
court below decreed that* the widow took only a life interest in 
the land. From this decree William H. Humphreys appealed. 

John O-. Williams^ for appellant, cited in support of the propo- 
sition that the habendum in a deed, when repugnant to the prem- 
ises, is void, and the grantor will take the estate given in the 
premises. 2 Lorn. Dig. p. 215, § 28. 2 B\ack. Com. p. 298. 
Crood title on d. Dodwell v. Ciihhs, 12 E. C. L. R., p. 359. Doe 
on d. Timmia v. Steel, 45 E. C. L. R. p* 662. 

Ci. R. Holladay, for appellees. 

The Court of Appeals confirmed the decree of the Court be- 
low and held that the deedfrom Edward Humphreyconveyed only a 
life estate, and that vjtfter the death of the wid^w,' the heirs at law 
of Edward Humphrey were entitled to a.partition. 
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We desire to call the attention of the legislature to a defect in the law re- 
quiring the attendance of witnesses before Commissioners, Notaries and 
Justices. According to the present system, these officers, in taking the de- 
positions of witnesses are not invested with the power of compelling their 
attendance, except by a roundabout process, so inconvenient as to render it 
absolutely useless. A Commissioner, Notary Public, &o,, may summon a 
witness before him, but has no pow^r to compel him to attend. The only 
resource left to parties, interested in obtaining his testimony, is to get a spe' 
cial report of the fact of refusal from the officer, before whom the testi- 
mony was to be taken, to a Court of the county or corporation in which the at^ 
tendance was desired, and such Court may fine him not exceeding twenty 
dollars to the use of the party for whom he was summoned, and may pro- 
ceed by attachment to compel him to attend and give his evidence. These 
are the provisions of the law, and we submit that they are totally inade- 
quate to accomplish the purpose designed. We do not believe that there 
are half a dozen cases on record since the law was enacted in which i^ 
provisions have been taken advantage ef, and the reason is obvious. 

The onus of procuring the testimony of a witness by the means pointed 
out is thrown upon the party desiring his testimony ; and few suitors are 
willing to risk the displeasure of a witness, favorable to themselves, by pro- 
ceeding to the harsh measures of a fine and attachment. But aside from 
the unwillingness on the part of suitors to proceed against their own wit- 
nesses, the necessary delay which results, ev^n when compulsory measures 
are resorted to, is of serious inconvenience and may, in many instances al- 
together deprive parties of the testimony upon which they rely. Suppose 
on important witness is about to remove himself beyond the jurisdiction of 
ithe Court and fails to attend in answer to a summons. There is no power 
in the officer to compel his immediate attendance or by any legal process to 
force him to give his testimony, or even to restrain him from going beyond 
the jurisdiction of the Court; and his evidence may thus be lost by this de- 
fect of the law. 

It seldom occurs that the compulsory process contemplated can be ob- 
tained within a fortnight and in a case where the original summonis. is is- 
sued by the clerk of the circuit court it may be six months before the sum- 
mary jurisdiction of such Court could be appealed to. 

Beside the injustice which may thus be done to a parfy really desiring 
the testimony of a witness, the provisions of the law affords a means of delay 
to those who are not too scrupulous to take advantage of its defects; under 
the pretence of desiring to take the testimony of witnesses, when in reality 
they have no evidence to obtain, and seek only time. A term or two of the 
Court may very readily be gained by a judicious use of the provisions of 
the law. It seems to us that some greater power in compelling the atten- 
dance of witnesses, where depositions are to be taken, should be vested in 
the officers who by law are authorized to take them. They should be au- 
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thorized to attach a witness who is in contempt of a summons : or be ena- 
bled to fine him for his non-attendance. 

It can not bo said that such a provision would be giving too great a power 
to these o£Qcets, because in other cases they are Invested with such powers. 
They cannot compel the attendance of a witness in answer to summons, but 
yet by statute, Code of Ya. p. 664, J 23, if the witness attend and refuse to 
be sworn, or to give evidence or produce any writing or document required, 
he may, by tHe order of the person before whom he is summoned to attend, 
be committed to jail, there to remain until he shall, in custody of the jailor, 
give such evidenpe or produce such writing or document. The law also 
provides, in cases of warrants for smidl claims that the justice may issue a 
summons and if the witness fi^l to attend, he may be fined for non-atten- 
dance, but it gives to the justice no such power when he has isi^ued a sum- 
mons to a witness, to attend before him, where a deposition is to be taken. 
In the latter case, the necessity for the exercise of some speedy compulsory 
process may be, and generally would be, of much more importance to suit- 
ors than in the former, yet the legislature has refused the power in the lat- 
ter and granied it in the former case. Again, a Commissioner in Chancery, 
w^ere a debtor, brought before him to answer interrogatories as to his es- 
tate, refuses to make a conveyance or delivery of his estate real or perso- 
nal, may commit ,tbe debtor to prison and keep him there until such con- 
veyance or delivery is made; but the san^e commissioner has no power 
given him under the law to compel the attendance of a witness, upon sum- 
mons. He must report the matter to the Court of which he is the officer 
and await its proceedings. These instances will s^rve to show the incon- 
gruity of the law upon this subject, and the necessity of its modification. 
We hope the legislature will take some measures to remedy the inconve- 
nience and wrong to which suitors are subjected. 

There is another matter germain to this topic to which we also desire to 
call attention. In the case of a witness in contempt of a summons, the 
fine which is occasionally inflicted, goes to the party for whom the witness 
is summoned. The consequence is that no fine ever issues and the power 
of the Court so far as the punishment of a. witness, by the fine, goes, is of no 
eflTect. If the fine were for the benefit of the Commonwealth or of the party 
against whom the witness is summoned, the penalty would generally be en- 
forced and the witness, in default compelled to attend. As the law now 
stands, its absurdity is ridiculed by the bar, and the witness, who is fright- 
ened by the sentence of a fine, is relieved of his apprehension by the as- 
surance of counsel that nothing can co,me of it. We hope the Committee 
OB the Judiciary will take these matters into consideration. 



CORRECTIONS. 

In our last number the case of lArrd CfiMierfidd v. Janssenj cited as au- 
thority ib the opinion of Judge Allen in Oribbins y. JUarktoQod was mis- 
pna^iA**L9rdCke§te9fie!d T.Jameson:' 

Th9 fHind who reported for us the case of Ooddin v. Carrington in the 
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present number neglected to state that the jadment of the Court of Appeals 
was for the appellees and the proof having been corrected in our absence, 
the error was not noticed until too late for correction. 



THE DRED SCOTT CASE. 

We have endeavored to obtain for the present number of the Journal, a 
correct copy of the opinions of the Judges of the Supreme Court of the 
United States, upon this case, the decision of wh^viti has created so great a 
political ferment in some sections of the country and has been looked for- 
ward to with so great interest by all. The reports of the opinions of the 
judges, which have come to us from the newspaper press, are so meagre 
and unsatisfactory that only the points decided are to be gleaned. A ma- 
jority of the Court, decided that a free negro is not a citizen of the United 
States, within the purview of the Constitution ; and held, that the Missouri 
Compromise, was unconstitutional. This grave declaration of the Supreme 
Judicial tribunal of the nation, whose decisions and opinions upon consti- 
tutional questions have been always heretofore received with a respect 
amounting almost to veneration, may and probably will have a beneficial ef- 
fect, in settling some of the sectional questions in dispute between the pol- 
iticians of the North and South ; however the blalant demagogues of the 
North, whose political life depends upon the agitation of such topics, may 
denounce the decision and the tribunal that decided. There is a ^uiet and 
unostentatious current of power, in the calm expression of judicial opin- 
ions which bears with an almost irresistable effect upon the popular mind 
and however vehemently it may be opposed by the captions or interested 
few, it is acknowledged and coincided in by the many. 



book: notigss. 

A DioisT OF THE Alabama Reports. By T. Beavia. .Vol, 1. Tusca- 
loosa. M. J. D. Collins. 1850. 

We are indebted to the kindness of Judge Reavis (or a copy of the 1st 
volume of his Digest of the Alabama reports. 

The number of reports in the various States increases with such rapidity 
th&t it is impossible for the practising lawyer to look over, much less to ex- 
amine with care, even the decisions of the more important Courts. The 
profession generally are, of course,* dependant upon such works as the one 
before us for the current of authority in other States. We cannot speak of 
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our OTrn knowledge as to the correctness of the abstracts of the Alabama 
decisions made in the work, because of a want of familiarity with the re- 
porters from which they are digested; but upon the authority of those who 
are familiar with the decisions and capable of giying an accurate judgment, 
the Digest contains a full and thorough synopsis of the cases decided, so 
far as the first volume by its alphabetical arrangement goes. We regret 
that the author has been preyented as yet from completing the work and 
hope that at an early day he may be enabled to give to the profession the 
full result of his labors. 



Gbnerai. Index to thi English Common Law Reports. Vols. 1, io 83, 
induswe. Second edUiMi, Br George W. Biddle and Richard McMur- 
trie of the Philadelphia Bar. 2 vols. Philadelphia. T. & J. W. John- 
son & Co., Law publishers, &^. 1857. 

The two tolumes of Index before ns contain a very good abridgement of 
that mass of law contained in the English common law reports up to vol. 
83. To the young practitioner especially, is it valuable, as enabling him in 
a measure at least, to get in a very inexpensive way at the ^t of the deci- 
sions, which run through so long and costly a series ; and even to those 
who have the means to supply themselves with a full edition of the Reports, 
the Index furnishes the only ready and satisfactory means of ascertiuning 
where to look for cases bearing upon questions they desire to examine. We 
find one very material defect in the work. There is no table annexed, with 
the names of the cases reported in the 83 volumes. Such a table would 
have added most materially to the value of the work and we hope, in case 
of another edition, the defect will be supplied. 



Reports of cases at law argued and determined in the Supreme 
Court of North Carolina. December term 1855 and June <shd Augtui 
terms 1856. Fo2. 3, Nos. 1, 2. By Hamilton C. Jones, Esq., Eeparter. 

We have already sufficientiy evidenced our appreciation of the value of 
these reports by the frequent extracts we have made therefrom and placed 
in our columns. The Reports, are filled with very valuable matter and 
(what is somewhat of a novelty to us) come in pamphlet form of reasonable 
and convenient sise and twice a year. 

Aside from the inexpensiveness of this plan, it has tho merit of laying 
speedily before the profession the decisions of the Court of Appeals, an ad- 
vantage which the .ordinary process of reporting in large annual volumes 
does not possess. We have been much struck, in an examination of these 
volumes, with the clearness and ability of the opinions of the judges and 
have not failed to observe, also, an admirable brevity which has specially 
commended itself to our admiration, by the pleasing contrast it exhibits, 
with the interminable arguments and essays contained in the opinions of 
our own judges. 
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Principles op thb Law or Real Propertt. Intended <w ajirsi book for 
the use of students in conveyancing. By Joshoa Williams, Esq. Second 
American from the fourth English edition. By William Henr j Rawle, 
author of " Treatise on Covenants, for title." Philadelphia : T. & J. 
W. Johnson & Co. 1857. 

WilUams on Real property has long been regarded as an admirable com- 
pendium of the law relating to that subject. The present is the first anno- 
tated American edition, and the editing of this edition has fallen to the lot 
of one of the best men the publishers could have selected for the task. Mr. 
Rawle's work on Covenants for Title has ensured him a fame which any 
American or English writer of the day might envy. In his notes to Wil- 
liams, the editor has exhibited his usual taste and discretion. While he has 
not on the one hand swelled the notes into disproportion to the text, on the 
other, he has filled them with apt references to American authorities. In 
the note on p. 200, for example, the editor has given a valuable resume of 
the doctrine taught by the American authorities he cites, on the question 
whether an estate devised be a fee or less estate. And, other instances of 
valuable notes will be found on pp. 181, 184, 188, 191, and 197. In the 
present improved form the work will unquestionably sustain its former high 
position among the staildard authorities on the subject of which it treats. 



Topics of Jurisprudence conkectbd with conditions of Freedom and 
BONDAGE. By John C. Hurd, Counsellor at law. New York, D. Van 
Noetrand 192 Broadway. 1856. 

- We have not had an opportunity for such an examination as would fairly 
test the merits of this work, which contains only two chapters of some 
twenty five which the author proposes to publish in vindication of his title 
page. 

It is evidently a work of considerable labor, (as any book which involves 
the discussion of the metaphysics of Jurisprudence must necessarily be,) 
and extends into fields of legal labor which are seldom touched by the prac- 
titioners of the present day. So far as a rather cursory examination of it 
goes, we find it to be a very calm discussion of principles which relate to 
the question of slavery and entirely removed from that excitement which 
ordinarily attends the examination of the subject treated of. 

Nothing could be more purely dispassionate than the metaphysical inves- 
tigation the author proceeds in and we Confess to an anxiety to see the re- 
mainder of a work which has so interested us in its commencement. It is 
true that the style and language have not that directness and terseness, so 
important to a proper understanding of an author's meaning, but this is the 
defect of all metaphysical treatises, and peculiarly of those which treat of 
Jurisprudence. 

There is no ascertained terminology, by which a discussion of this sort 
can be carried on and the effort to make one is not only a difficult but a 
dangerous experiment. 
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The author introduces us to namerons authorities that we. frankly ac- 
knowledge, never to have heard of before and exhibits by his copiousness 
of authority an extensive reading, highly unusual with the profession, be- 
cause it is by no means indispensable or even material at the Bar. 



The American Law Register. Edited by Asa L. Fish and Henry Whar- 
ton. PhUa. 1856-7. 

We have received together several of the back numbers of this excellent 
legal periodical for which we return our thanks. It had somewhat sur- 
prised us that we were not upon the Register's exchange list before, but at- 
tributed the neglect to one of these inadvertencies which will occur in the 
best regulated offices. We need scarcely say any thing in its favor, as it is 
Very generally taken by the members of the Bar in Virginia and at the 
South. To those however who are not familiar with its columns, we com- 
mend the Register as a periodical, edited with marked ability, full of inter- 
esting decisions and able discussions of legal topics, with a corps of con- 
tributors whose ability and distinction in the profession have materially as- 
sisted in winning for the work the reputation it has so deservedly attained. 
We are frequently under obligation to it for cases selected to fill our own 
columns and make our cordial acknowledgments therefor. 



De Bow's Review for March, 1857, contains a very able paper from 
" Python,'' upon the Relative Political Status of the North and the South, 
which should be read by every Southern man. George Frederick Holmes, 
of Virginia, contributes another of his elaborate articles upon the subject of 
Wealth and Labor. An article on Cotton appears, presenting many new 
and interesting views of the great staple, illustrated with numerous statisti- 
cal tables. The closing debates of the late Southern Convention on the Pa- 
cific Railroad, the Traffic, etc. have a place. In addition are several articles 
on the Southern States, on the Sandwich Islands, on Sugar, management of 
Southern Plantations, etc., etc. 

The Review continues to increase its circulation, and subscriptions may 
begin at any time. Terms $5 per annum; to a club of three, $10: to a club 
of ten, $30. Back numbers and volumes can be supplied at the Washing- 
ton or New Orleans offices. The first twelve volumes are condensed into 
three volumes, entitled " Southern States," handsomely printed and bound; 
price $5 for the set. 

The Editor announces that Edmund Ruffin, so distinguished as an agri- 
culturist, and now President of the State Agriculural Society of Virginia, 
will contribute a series of papers to the Review. 

We have received a circular from A. Morris of this City, by which we 
are informed that Prof. Lucian Minor's edition of the Virginia and the sec- 
ond edition of Judge Lomax' work on Executors and Administrators will 
be out in May next. 



THE 
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Vol. II. RICHMOND, JULY, 185T. No. 3. 

IMPRISONMENT FOR DEBT. 

Few subjects have elteited more inawkUli lamentatioD and 
misapplied sympathy than imprisonment for debt. It has 

J)ointed many a satire, rounded many a tale, and chorused 
iill many a song. The hustings, the forum, and the halls of 
legislation have rung with denunciations of "the infamous 
and absurd" practise of confining men to force them to pay 
their debts. All that ridicule, argument and denunciation 
could effect, towards the overthrow of the custom, has been 
unsparingly exerted, unfortunately with only too much 
success. 

There is, however, another side to this question. The wit 
of man has yet been Unable to contrive any means, by which 
dishonest or negligent debtors can be compelled to do justice 
to their creditors. Without some compulsory process against 
the person of the debtor, the most clear and righteous de- 
mands must too often go unsatisfied. The means of many 
persons consist only of tooney, or other effects that cannot 
be reached by an ordinary execution. To force this class to 
disgorge it is frequently necessary to affect their persons and 
reach their consciences. If all men were just, or all property 
of such character that the sheriff could lay his hands upon 
it, imprisonment for debt would be alike unnecessary and 
inhuman. But all men are not honest and all property is 
not tangible, and therefore in every system of laws it has 
been found necessary to provide some process which would 
operate upon the debtor's person. 

The common law rule wnioh required the delinquent debtor 
to be imprisoned until the debt was discharged, was cruel and 
impolitic. It carried a wholesome and necessary principle to 
an inhuman and ruinous extent. But the eiror was not in 
the principle, but in its abuse. The ex[)erience and humanity 
of later times produced great modifications of the oppressive 
14 
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features of the system; and as is too often, the cast, in getting 
rid of the evils of the system, its benefits have been, 
sacrificed. 

In expreising our disapprobation of the extent to whict 
the practkie of imprisonment was carried at the common law, 
we especially desire to give utterance to our condemnation of 
the ancient doctrine of bail; that right which the creditor 
professed of siezing upon the debtor's person, b«^re judg- 
ment was rendered in the cause. It was just and wise to 
deprive the creditor of any power over his debtor's person, 
until he had established the justice of his demand, except in 
those cases where there is reasonable ground to believe that 
the debtor will abscond before judgment. - With the present 
condition of our statutes on this tead, there is no good 
ground of complaint — thanks to th« amendmentfi by which 
subsequent legislatures have partially rectified the botcbwork 
of the Code of 1849. 

If the sensitive philanthropists whose tender sensibilities 
are so grievously shocked at the idea of incarcerating a re- 
fractory or dilatory debtor, would at once go to the length qf 
saying that no man should be forced against his will to pay 
his debts, we could then perceive the force of their objections 
to the plan of imprisonment. But this will hardly be avowed 
in a commercial community, or indeed in any one where hon- 
esty is held in estimation. We think, then, that we may 
safely assume that the vast bulk of our people are not wil- 
ling to submit to a state of things which will tend directly 
to promote the good of the dishonest and indolent, at the ex- 
pense of the honest and the industrious. 

How stood matters then, in Virginia, prior to that misera- 
ble tinkering which our laws received in 1849, and which is 
embodied in our lamentable Code? Upon a candid review of 
the law as it then stood, we are constrained to believe that a 
system had been elaborated, which embraced all the benefits 
of compulsory proceedings, with as small a proportion of 
accompanying evil as necessarily attends the work of finite 
men. So soon as judgment was rendered the creditor could 
sue out his capias ad satisfaciendum. Upon the execution of 
this process, the debtor had several modes of discharging 
himself from confinement. If he had the money, he could 
at once discharge the debt.. If he had property, the sheriff 
was required to take it in discharge of the body; or the 
debtor might release his body and retain his property by ex- 
ecuting a forthcoming bend. If unable to provide thi{^ mode 
of relief, the debtor could still relieve himself from close con- 
finement by claiming the benefit of the ndes, and giving a 
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bguncb bond: thereby saving his estate from ruinous sacrifice, 
and obtaining time to make necessary arrangements. Finally, 
he could discharge himself by surrendering his estate, and 
taking the oath of insolvency. Here surely were enough of 
guards— of favors-~of rsMeguards against wanton oppression 
and precipitate action. In truth anything like oppression 
was of rare occurrence. 

This system,, too, had been explained — its effects and op- 
erations pointed out and enforced, by a series of decisions 
which enabled all men to understand and apply it. The 
community had learned to ada^t tfaomselves to it. Its provi- 
sions were few and simple, their' operation direct and easily 
to be comprehended. Feif differences of opinion could arise; 
and most of the grouncis of disputation had been authorita- 
tively settled. 

Its chief recommendation, however, was that it furnished 
the creditor with a prompt, plain, efficient, certain and cheap 
remedy to enforce satisfaction of nis demand, in so far as his 
debtor possessed any means of payment. It was prompt — 
because the creditor sued out his writ en debito justitiae. No 
preliminary application had to be made to any court or func- 
tionary. It -WAB plain because it required little or no technical 
skill for its application and management. Havine obtained 
his judgment every man knew he was entitled to his ca. sa. 
It was efficient and certain in -its operation, because it at oace 
compelled the debter to make settlement of the claim, er 
show his inability so to do; and in either event put a stop to 
further proceedings — the matter was settled at least. And it 
was the (cheapest mode ever exercised to attain the desired end. 
The whole cost of issuing and executing was little more than 
a single dollar. Not only in money, but in tirae and trouble, 
it was less costly than almost any other scheme that could 
have been devised; for a few hours was often amply sufficient 
to commence and to conclude the whole proceeding. 

"When we say that the chief recommendation of this system 
was the facility which it afforded to the creditor for the en- 
forcement of his demand, we do not speak hastily nor incon- 
siderately. We know that in expressing this sentiment we 
run counter to a great mass of prejudice and misapprehen- 
sion. We know that false sympathy is almost all against us. 
Ever since the relation of debtor and creditor has existed, the 
latter has been the object of vitui)eration and obloquy. There 
is so much of indolence, injustice and thoughtlessness in the 
world, that ho who seeks only his own is constantly abused 
and hated for exacting it. It is not considered that in our 
country, at least, almost all men occupy the relation of debtor 
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as well as that of creditor; and that unless he exact that 
which is due to him, he canuot pay that which is due /row 
him. It is really the creditor who is entitled to the aid and 
sympathy of the law, not the debtor. Nearly all litigation 
concerning debts results from the unwillingness of men to 
pay their just debts. For one unjust or unrighteous demand 
asserted in our courts there are twenty unjust and unrighteous 
defences set up. We do not contend that all creditors are 
merely seeking justice; but we do aelsert that most are only 
striving to obtain that which is theirs according to law and 
right. Generally they are only too glad to get their dues. 
Delay, chicanery, fraud, and even oppression are the result 
of unwillingness for the most part of debtors to do what is 
right. The laws are too favorable to debtors: what is needed 
is some more efficacious remedy in behalf of creditors. 

There is one class of transactions to which these remarks 
are especially applicable. We allude to smaU debts ; those 
which fall under the jurisdiction of justices of the peace. 
Few have any conception of the number and importance of 
these transactions, whose attention has not been particularly 
called to them. No court in Virginia renders so many judg- 
ments as fall to the average of each justice. We Kave only 
to look to the number of constables employed in every cotin- 
ty, and the busy activity with which they are engaged, to 
form some conception of the extent and importance of this 
matter. We have no doubt that the justices of Virginia, on an 
feverage, render each one hundred judgments per annum. 
Some, as we are informed, average that number every month. 
A constable recently informed a friend of ours, that he had 
taken eigrA^y judgments in one day ; and there are nine other 
constables in his county, and all apparently as busy as him- 
self In many counties the sheriff's business is trifling in 
comparison to that of the constables'. Upon this class of 
creditors — mechanics, small farmers, laborers, small traders — 
the delays and embarrassments, consequent upon our present 
wretched system, are exceedingly onerous. To them a small 
debt — ten, twenty, or thirty dollars — is a matter of vital in- 
terest. It is as important as so many thousands may be to 
the capitalist. Twenty-five dollars is a month's wages of 
many a working-man. Deprive him of it, or delay its col- 
lection, and his humble credit is gone, and his family, per- 
haps, brought to distress. In thousands of instances such 
poor men have been forced to compound their dues for 
much less than the just amount, because they could not 
await the tardy process of the law. Any owe who will look 
to the present provisions of law in regard tp tie collection 
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of small claims, will see that they offer to the humble creditor 
only the semblance and mockery of justice. He has no time 
nor means to run after clerks, commissioners, lawyers and 
sheriffs ; to be harrassed with all the clap-trap paraphernalia 
of summonses, rules^ attachments and orders of sale, swallow- 
ing up in fees and costs the tneans of his debtor, or leaving 
him saddled with a heavy bill of useless expense. The 
whole affair is an absurdity, and so he feels it to be. What 
he and all other honest men want is a short, plain, efficient, 
and cheap means of coercing payment of a just debt; and 
we hazard the 'declaration, that if the matter were submitted 
to a general vote, nineteen-twentieths of the suffragans 
would decide in favor of a return to the old ca, sa. 

If the fraraers of our present unlucky Code had deliberately 
set themselves to the task of contriving some plan which 
should delay creditors, defeat justice, and increase litigation, 
they could not.more effectually have attained their end, than 
by the provisions they enacted. The machinery they provi- 
ded is complicated, burthensome, dilatory, impotent and ex- 
pensive. Its operation is so tardy and inefficient as to be 
absolutely contemptible. It is almost better to give a debt 
to an unwilling or tricky debtor than to try to enforce pay- 
ment. The present mode of obtaining payment, when the 
debtor has no visible effects, is actually a premium and a 
bounty to the lazy or dishonest debtor. It is obnoxious on 
account of its delay, of its intricacy, and of its outrageous 
and unnecessary expensiveness ; and to make it all still 
worse, of its unproductiveness. When the bewildered credi- 
tor has run the gauntlet of clerks and commissioners, of at- 
torneys and sheriffs — when he has paid fees and costs often 
exceeding the amount of the debt, he finds, at the end of 
three or four months of trouble and expense, that his 
debtor, in the meantime, has squandered his effects, and that 
the chase has produced no gam^. 

But the crowning absurdity of the whole matter is, that 
the new botch-work plan does not effect the object for which 
it was designed. It does not abolish imprisonment for debt. 
It only renders such imprisonment as troublesome, expensive, 
and useless as possible. It retains all that is offensive in the 
principle of coercing ; it destroys al} that was beneficial in the 
practice of imprisonment. After inonths of delay, trouble 
and expense, the person of the refractory debtor is at last 
seized upon. A heavy expense and a long course of trouble- 
some proceedings only effect the same object that was former- 
ly attained in a few hours of time, and at a dollar's cost. 
Instead of going straight to the goal, without delay or ex- 
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pens^, we now travel a long, winding, and expensive path, 
to the same point. 

The Code of Virginia, of 1849, contains much that is new 
to the jurisprudence and legislation of the Commonwealth ; 
and unfortunately, its faults are about of equal magnitude 
with its novelty. Its framers seeth to have labored under a 
delusion as to the nature of their duties. Too many of its 
provisions seem to have been enacted merely under the influ- 
ence of a restless desire for change ; and a, servile spirit of 
imitation after untried experiments^ recently inaugurated in 
England and at the North. Most of these changes were un- 
desired by the community, or the legal profession ; and 
scarcely one has, in practice, obtained the approbation of the 
bar, the bench, or the public. Complaint, ridicule and de- 
nunciation have been lavishly heaped upon the unlucky 
compilation ; and no one dares to stand forth as its champion 
or advocate. But amidst its many faulty provisions, we 
think there is none more absurd, unjust, impolitic and vexa- 
tious than that in relation to imprisonment for debt ; and 
most sincerely hope that the day is not far distant when we 
gball witness a repeal of the 188th chapter of the Code, and a 
return to the wise, simple and just plan, by which dilatory, 
unjust and fraudulent debtors were forced to do as much jus- 
tice as human power could exact from them. 



BREACH OF TRUST. 



We take the subjoined article on the subject of criminal punishment for violating 
the duties of a trustee from the London Law Ma^zine, February, 1867. The 
matter is one which has created considerable interest already in some of the 
states. The looseness with which trust funds are treated in many instances in 
our own state, would seem to justify some action in the premises by our own 
legislature. 

It is quite certain that the attention of the Legislature 
will be directed (among the amendments of the law which 
will form the chief business of the approaching session) to 
the improvement of our criminal codej as well the enactments 
as the procedure. That a system of penal infliction, calcu- 
lated to repress as yrell as to reform, may result from changes 
of not very great efxtent in the existing law, we believe is 
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the opinion of most reflecting persons. That there must be 
provided the means of separating the hardened from the 
corrigible offender, as well in the sentences pronounced as in 
the mode of executing them, appears manifest; and it would 
even be an improvement upon our present proceedings, if we 
had short terms of imprisonment confined to petty offences, 
and the line drawa between first and repeated convictions, 
80 as to deem all incorrigible who were presented a second 
time for trial, and coiild show no special circumstances to take 
them out of that class. That long confinement, as the 
general rule, that even imprisonment for life, subject to the 
term of remission, when, after a considerable period, amend- 
ment of life and habits was proved by the profitable exercise 
of industry, would be a great arafiudment of the existing 
practice, and would probably only be subject to such limita- 
tion as arise in all questions of penal infliction, from the 
difficulty of obtaining convictions when the law goes beyond 
the general feeling, we take to be a proposition free from all 
reasonable doubt. At present, however, we propose con- 
fining our attention to one great defeat in the criminal law, 
shown by late inquiries to have a most unfortunate influence 
upon the transaction of business, and not rarely to bring loss 
and even ruin upon parties wholly removed from the pursuits 
of active life; we mean that peculis^rity which so disgrace- 
fully marks the English law, of treating the very grossest 
breach of trust, perpetrated for the sole benefit of the wrong- 
doer, as no offence at all, and only the ground of claim by 
the injured party, as for a civil debt. 

About a year ago, the attention of the Law Amendment 
Society was directed to this subject by their president, who 
had repeatedly adverted to the matter in the House of Lords, 
and a committee was appointed to examine the question in its 
details. The result of those inquiries was, that breaches of 
trust are much more frequent than had, been supposed, and 
that the greater number are committed to the detriment of 
tradesmen in a small way of business. A little reflection 
might have shown that this must eventually be the case. A 
sum of money, inconsiderable in amount, £150 or £200 for 
example, the possession of which may make all the difference 
to a petty shopkeeper, of solvency or bankruptcy, is with- 
held ; or, to use the right word, is purloined by a trustee or 
an executor, holding assets of the testator; and against the 
trader who could barely pay his way if he received payment, 
it is needless to observe that the Court of Chancery is shut. 
The trustee and the executor are aware of this, and are safe 
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in their pillage. When the sum is laFser there is a better 
chance of justice, and it is also more likely that the party 
wrongfully treated should have other means of prosecuting 
his claim. Such embezzlements, or thefts, are therefore less 
frequently committed by parties intrusted for persons in 
affluent circumstances. We only say less frequently ; for it 
is certain that not a few cases occur of such offences commit- 
ted in the upper ranks of life. Indeed, the cases referred to 
by Lord Brougham in the House of Lords, and in his letter to 
Lord Radnor, which we published in our last number, were 
of this description. 

And here we must mention a fact which adds considerably 
to the importance of these cases. We had supposed that 
the King's Counsel alluded to was a member of the profes- 
sion, lately deceased, and who had made away with funds 
belonging to infant relatives; we thought so because we 
were well aware that this had been done by the party to 
whom we now allude, and we had hoped that two such in- 
stances had not occurred to disgrace the Bar. Unfortunate- 
ly, upon making inquiry of his lordship, we found that the 
King's Counsel to whom he referred was a much more emi- 
nent member of the profession, long since deceased, but who 
had also risen to a considerable judicial station, though less 
elevated than that of the judge in the sister kingdom, to 
whom reference has also been made. Here, then^ are three 
instances in which defenceless infants have been ruined by 
the robbery of their guainlians or other natural protectors ; 
and the wrongdoer having in each case died insolvent, their 
case has been wholly remediless. Even had these guardians 
survived their offence, some trifling dividend, by the opera- 
tion of a Chancery suit, would have been their utmost chance 
of escaping the union workhouse, and the possibility of ob- 
taining that, must have depended upon the charitable assis- 
tance of some humane persons, who had felt compassion for the 
ward, or indignation at the guardian. 

It may be well here to pause, and ask, with a view to the 
benefits that may result from relieving our criminal jurispu- 
dence of the blot which now disfigures it, whether those 
three persons, of distinguished station both at the Bar and 
in the Senate, would have committed the same offence if the 
law had given it the name of theft, or of embezzlement, or 
of swindling, and denounced against it the punishment due 
to such crimes. It is probable that they would not. They 
were conscious of dishonest acts which full well deserved 
such appellation ; but their moral sense was blunted by the 
legal nicety which only termed them, and treated them as 



1857.] BREACH OF TRUST. 217 

equitable debts. Each said to himself that he was not the 
first trustee who had wrongfully and incorrectly got into 
debt with the. trust estate; and, at all events, the worst 
which could befall him was a decree in equity, charging him 
with interest, together with rests (or corapouud interest,) 
while no punishment whatever could be inflicted. To know 
that a discovery of his frauds would have brought him into 
the Crown Court aa a felon, and that these frauds were by 
the law treated as theft, would most, probably have arrested 
him in his profligate career, made him abandon his criminal 
indulgences, or, if the temptation was to avoid public insol- 
vency, made him prefer the imputation of poverty to that of 
crime. It is nothing like an answer to these observations, 
that frauds now punishable have sometimes, and several very 
lately, been committed. With one exception it is to be re- 
membered, that these were not by persons in the same rank 
with those we have referred to ; and the necessity for an ex- 
tenaijDn of the criminal law in this direction is urged upon 
the ground, that a large class of such persons are of necessity 
induced to oflend, when the very few instances of the law's 
inefficacy to deter, gives the prospect of it proving more efii- 
cacious in other cases. 

The first question that arises upon this subject, is how far 
the law should go ; whether every breach of trust should be 
treated as criminal in which the party violated his duty for 
his own benefit (it being clear that no other kind can be 
visited with punishment,) or only certain infractions of that 
duty, of a plain and tangible description ? We may take 
three several cases of breach of trust as examples, for the 
purpose of making our views more clear and precise. If a 
trustee, acting in good faith and intending to benefit the c. 
q. t., diverts the trust funds to uses forbidden by the consti- 
tution of the trust, — as advancing these funds to the c. q. t. 
hixm^Hfor the uaes of his trade, or lending them to another, 
and thereby occasioning their loss, he being himself solvent, 
and answerable to the estate — there has been an irregular, 
even a blameable act done, how little soever culpable the 
intent may have been ; but we should probably deem it not 
fit to be treated as an offence even of the most trivial kind, 
and not to be visited even with a nominal puliislunent. It 
would seem that, in order to constitute the offence, the trus- 
ter's duty must be broken, not only wilfully, but for his own 
gain. But this may be done in various ways. Thus the 
mixing of trust money with his own is reckoned; and justly, 
such a misconduct, that the Court of Chancery visits it, as a 
matter of course, and by an inflexible rule, with the penalty 
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of charging interest (sometimes compound interest) against 
the trustee, by way of punishment as well as compensation, 
and therefore, without regard either to the point of whether 
a profit has been made by him, or to the point whether any 
injury has been sustained. It is a penalty on the trustee, 
and a compensation for risk, not loss. . It might be possible 
to deal with such an act as an offence ; but we incline to think 
the scope of the penal enactment should be narrower, and 
should not reach cases like this, where no injury has befallen 
the estate: in a word, that the exposing the fund to risk, 
though for the trustee's own benefit, should not be punisha- 
ble unless a loss accrued which he was unable to make good. 

It is, however, clear, that this restriction^'can only apply 
to the case in which the trustee has made no change in the 
investment oh which the funds were when they came into his 
hands. If, for example, money was paid to him, and instead 
of placing it in the Three Per Cents., as the Court requires, 
he employed it in his own trade, or in a purchase whereby 
he expected to be a gainer, there may be objections to regard- 
ing the risk he thus brought on the estate for his own profit, 
as a crime in case no loss arose. But there seems to be no 
difficulty in drawing the line here, and in treating as criminal 
the act of changing the security on which the fund was lent, 
as calling in money lent on mortgage, or by selling out of 
the stocks, or by assigning, bonds or cashing bills for any 
other purpose than the reinvestment of the money, in order 
to obtain the interest for the estate. In all such cases there 
is the offence committed, even if no loss be sustained by the 
c. q. t.; and though it should be deemed desirable to regard 
those acts only as criminal which occasion actual loss, when 
there has been no appropriation by changing the security, it 
yet is right to treat as an offence this kind of appropriation, 
even where no damage has been occasioned. 

We are quite sensible that the restriction of the proposed 
law to the cases of taking, as it were, special possession of 
funds in a manner never contemplated by the creator of the 
trust, excludes some cases of very culpable conduct, and the 
one that immediately occurs is suggested by certain late 
transactions i^ the mercantile world. It appears that indi- 
viduals engaged in mercantile speculations, became directors 
of a Banking Company, and obtained, through their influ- 
ence 'in that capacity, large advances of money, for which 
they gave very inadequate security ; so that, on the failure 
of their schemes, great loss fell upon the Bank, which be- 
came insolvent, or could only meet the demands of the de- 
positors by calling upon the shareholders to come ibrward as 
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the real debtors. That the greatest blame is in these cases 
imputable to the managing directors as guilty of gross neg- 
ligence, in suffering any of their coUeaigues thus to obtain a 
laige portion of the funds, cannot be doubted. That the 
conduct of those colleagues was culpable in the highest 
degree, is equally unquestionable. But it may be doubted, 
whether there is a sufficient difference between their case 
and that of persons obtaining money or credit upon a general 
though groundless reputation of their solvency, to warrant 
our holding the breach of duty in those directors a criminal 
act, and punishable as such. It is not denied that the whole 
circumstances of their situation when they obtained, or, as 
it is otherwise said, gave themselves the advances of money, 
might be brought before the court which tried them, if in- 
dicted for the offence, and that it might be proved to be im- 
possible they should have honestly believed themselves sol- 
vent. Still the difference between this and the ordinary 
cases of concealed difficulties, is probably too slight to war- 
rant a penal enactment in the one case, which no on^ has 
proposed in the other. There may very possibly be good 
grounds for extending the provisions to cases where there 
has been no such confidence reposed as that which renders 
the trustee peculiarly culpable; but the amendment suggested 
of the criminal law might advantageously be confined, in 
the first instance, to trustees, there being no possibility in 
their case of urging that the creditor had been negligent, 
and had advanced his money, or furnished his goods without 
making due inquiry, and had himself to blame for the loss. 
But it may further be considered better, even in the case of 
trustees, to confine, at least in the first instance, the new law 
to an unauthorized appropriation, by changing the invest- 
ment of the funds; in a word, to extend the Banker's Act to 
the case of all trustees, and to visit other breaches of trust 
with punishment only where actual loss had been sustained. 
It must not be forgotten that we are now enacting a very 
great change in the law, and it seems consistent, with due 
discretion, to make that change gradually. 

If, however, it be deemed better to attempt a more com- 
plete, and, we must admit, a more consistent measure at once, 
the course to be pursued is plain enough. All using what- 
ever of trust funds, by the trustee for his own behoof, must 
be treated as a crime, if it be wilfully and deliberately done. 
The proof that the risk run was either extremely small, or, 
what in common parlance might be held none at all, must 
be rejected altogether as a defence, and only considered in 
mitigation of punishment. Even the consent of the c. q. t. 
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should only be regarded in the same light, because it is the 
trustee's first duty to act according to the letter of the rule 
laid down by the creator of the trust ; and certainly, as re^ 
gards the protection of reversionary interests — perhaps, eveu 
as regards those of the party immediately concerned — he does 
a wrongful act by departing from that rule. 

The next difficulty which presents itself arises from the 
unfortunate rule of law which prev^jnts witnesses, or parties, 
from being compelled to answer questions whereby they may 
criminate themselves. We have, in this Journal, frequently 
exposed the absurdity and the monstrous consequences of this 
doctrine ; and we conceive that the course we have recom- 
mended ih the general case, may be taken with respect to 
trustees called upon, either at law or in equity, to give their 
answers touching the conduct of their trusts. The K)nly ma- 
terial provision of Lord Brougham's Evidence and Procedure 
Bill, 1853, which was not adopted in the Common law Pro- 
cedure Act, removed the protection as to self-crimination, but 
prevented the answer giv^en from being used in evidence 
against the person so swearing, in any case except a prosecu- 
tion for perjury assigned upon that answer. We entered so 
fully into the discussion of this question in all its points upon 
a former occasion, (L. R., vol. xviii. p. 178,) that we shall 
now only refer the reader to the arguments there adduced. 
But with a view to the present subject, it is enough to note 
that the same provision against the trustee's answer being 
used in a prosecution for breach of trust, would seem suffi- 
cient to remove the objection, now under consideration, 
against the proposed extension of the Criminal Law, 

The only other difficulty which we need to consider, relates 
to the alarm that may very probably be given, both to trus- 
tees who have accepted, and to persons not clothed with the 
judiciary character. In many cases, the former might be 
led to resign their office, and the latter might be deterred 
from undertaking it. But two remedies fcr these evils at 
once present themselves: an abrogation of the rule — another 
peculiarity in the law of England — that trustees shall receive 
no remuneration for the trouble they undergo and the risk 
they encounter; and the providing a body of competent 2)er- 
sons to act as official trustees whenever any party creating a 
trust finds, or apprehends he shall find, a difficulty in obtain- 
ing the consent of persons to accept the trusteeship. There 
can bo no good reason for maintaining the rule against pay- 
ment for trouble to a trustee, any more than there ever has 
been a reason alleged against paying an executor; and where 
the trustee did not accept under either a prohibition of pay- 
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ment, or ah agreement to act gratuitously, the court might 
safely and usefully remunerate him for his trouble. To the 
appointment of official trustees there is .every inducement, 
from the signal success which has attended the establishment 
of official assignees in bankruptcy. Indeed, Jf the name of 
that court were changed^ — if^ for example, it were called a 
court of commercial jurisdiction, and were clothed with a 
certain authority in superintending the execution of , trusts — 
it could furnish from a competent staff of its officers such 
trustees as might in any case thus be required by the maker 
of a trust, or, after his decease, by those interested, supposing 
him to have left no directions precluding such a measure. 
The same court might indeed be of the greatest service in 
other matters connected with trusts; and we have always 
understood that when it was established, in 1833, this was 
intended, nay, that the details of a plan for this purpose had 
been considered. It has been said that these were in the 
hands of Mr. Vizard, then secretary of bankrupts, and still 
one of the honorary office-bearers of the Law Amendment 
Society. 



EJECTMENT— ESTOPPEL. 

Hall vs. Bowman. 

Circuit Court of Canrofl Cout^ty, Va. March Term, 1857. 

A jadgment in ejectment, recovered against the tenant, is an estoppel as against the 
landlord, he having notice of the action and having aided in the defence. 

Neither a written lease nor the payment of rent is necessary to render a judg- 
ment against the tenant conclusive against the landlord. 

Zadoc Hall brought an action of trespass quare clausum 
fregit against Samuel Boioman, in the Circuit Court of Car- 
roll. The declaration was in the ordinary form, charging 
defendant with breaking and entering plaintiff's close, situate 
in Carroll county. Plea — not guilty. The case came on at 
March Term, 1857. 

In opening the case, the plaintiff stated to the jury that 
he would rely upon a patent for 150 acres, recited to lie in 
Carroll county, and which he would show to embrace the place 
on which the trespass v/as committed. The defendant stated 
that he would rely upon a patent for 3,000 acres, granted to 
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a party under which he claimed, and which recited that the 
land thereby granted lay in Patrick county, aiid he expected 
to show that this patent covered the land in controversy. He 
further stated that he would rely on the judgment rendered 
in an action of ejectment in the Circuit Court of Patrick, 
which he considered conclusive of the case. 

Both parties stated that the land in controversy was a 
parcel of about twelve acres; and each claimed that it was 
embraced in his patent. The defendant's patent was much 
older than the plaintiff's. The plaintiff's patent called for 
the county line as his southern boundary ; the land being 
granted as in Carroll. The defendant's patent called for the 
county line as his northern boundary, his land being granted 
as in Patrick, No question of titie was made — it being ad- 
mitted that each party was entitled to the land really covered 
by his patent. The question was merely one of boundary; 
and the great di;fficulty with both parties was to show the 
real location of the county line. There was no difficulty in 
showing that the plaintiff's patent covered the land — as his 
corners and lines were recently made and easily shown ; but 
the defendant contended that in makings his survey, the plain- 
tiff had run across the county line, and taken in twelve acres 
of defendant's land, lying in Patrick. 

There was a good deal of conflicting testimony as to the 
corners and lines of the defendant's pateat. It was an old 
grant— rapparently made with little accuracy, and there was 
much room for contention as to the points to and from which 
the lines really did run. There was no satisfactory evidence 
as to the location of the county line. The testimony left it 
very uncertain whether the twelve acres was in Cai^oll or in 
Patrick. 

The defendant introduced the record of an action of eject- 
ment y in the Circuit Court* of Patrick county, in which he 
was plaintiff and one Absalom Hall was defendant. This 
action was instituted in 1852, and decided in 1854. The 
declaration alleged that the land claimed was in Patrick 
county, and belonged to the said Bowman in fee simple. He 
proved by the surveyor's report, filed in' that cause, and by 
the surveyor, and the counsel employed in the action, 
that the twelve acres, now in dispute, was the identi- 
cal parcel of land in controversy in the ejectment: and the 
record shows a verdict and judgment in his favor, for that 
parcel of land, in fee simple, against Absalom Hall. He 
then proved that Absalom Hall was the son of the now plain- 
tiff, Zadoc Hall: that Zadoc Hall employed the counsel who 
appeared in defence of the ejectment: that he superintended 
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the execution of the order of survey made in that cause, 
summoned the witnesses and attended to the trial, and that 
he had said that he "meant to fight the thing out in Absalom* $^ 
name, as Absalom was insolvent, and Bowman could not 
make the costs out of him, even if he got a judgment." It was 
further proved that he had directed Absalom to take posses- 
sion of the land in controversy, before the ejectment was in- 
stituted; and had aided him in building a house near to it, 
and that Absalom had frequently said in his father's presence, 
that he held the land under his father, and was his father's 
tenant, and Zadoc Hall had not contradicted these state- 
ments. 

Cook and Carter^ for the defendants, moved the Court to 
give the jury this instruction, "If the jury believe from the 
evidence that the land on which the alleged trespass was 
committed, is the same land that was in controversy in the 
said action of ejectment, and which was therein recovered by 
defendant Bowman against Absalom Hall, and that « said 
Absalom was the tenant of the present plaintiff, they ought 
to find for the defendant, the said judgment being, in that 
event, conclusive against this plaintiff as well of the defend- 
ant's title to the land, as of the fact that the land is in 
Patribk county." For the correctness of this proposition they 
relied on the 35th section of chap. 135, page 562 of th6 Code 
of Virginia; 1st Greenleaf s Evidence, sections 523, 528, 529. 
1st Starkie on Evidence, 219-20. They also referred to the 
5th section of chapter 135 of the Code, to- show that Zadoc 
Hall might have made himself a party defendant to the eject- 
ment, and contended that he could not. avoid the estoppel of 
the judgment by declining to engage in that action in his 
own name. 

Poage and McCamant contended, that to make the judg- 
ment conclusive against the plaintiff, a written lease oiight 
to be shown from him to Absalom Hally or at any rate that 
there should have been payment of rent at least. 

Fulton, J. 

I see no objection to this instruction. I think it embodies 
the law. I do not consider a written lease, or the pay- 
ment of rent, necessary to constitute the relation of landlord 
and tenant. Absalom Hall might well have been tenant from 
year to year; and he was liable to an action%for use and oc- 
cupation. Zadoc Hall might have made" himself a party to 
the ejectment, and having that right he .is jconcluded by the 
judgment. The instruction is given. 

There was no exception, and the jury found for the de- 
fendant. 
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INDICTMENT— INSTRUCTION. 

Commonwealth v. J, L. Ross. 

In the Circuit Court of Pulaski Co., Va. April T^rm, 1857. 

The Court will quash an indictment for felony, if the prisoner has not been pre- 
viously examined in the County Court. 

In an indictment for a statutory felony, it is suffi<:ient to pursue the language of 
the statute. 

In an indictment for advising a slave to rebel, it is not necessary to set out the • 
words in which the advice was expressed, nor the particular act which the slave 
was instigated to perpetrate. 

In a^ criminal prosecution the Court will not undertake to instruct the jury that 
the facts proved are insufficient, in law, to constitute the offence 'charged ; the 
jury being judges of the law as well as of the facts. 

Upon thfi trial of an indictment for "advising and con<ipiring with a slave to 
rebel, evidence that the prisoner entertains sentiments hostile to slavery and 
slaveholders, and has given utterance to those sentiments, is inadmissible, 
unless shown to have been expressed to the slave op slaves mentioned in the 
indictment. 

'•Advising a slave to rebel," and •*advising a person to induce a slave to rebel," 
are distinct offences, though there is no objection to the joinder of both in one 
indictment, if the prisoner-bas-been properly proceeded against for both. 

J. L, Boss was placed upon trial for a violation of the 4th 
sec. of chap 190, page 722 of the Code.* 

The indictment qoatained three counts, in all of which the 
offences were charged to have been committed in Pulaski Co., 
on the 22d December 1856. 

l^\iQ first count charged that the prisoner ^'did advise Spen- 
cer ^ a slave, belQUging to J. B. Alexander, to rebel and 
make insurrection against the laws and government of this 
Commonwealth." 

The secoTid charged that he "did advise and conspire 
vnth Spencer, a slave, &c., to rebel and make insurrection 
against the laws and government of this Commonwealth." 

The third count <jharged that the prisoner "did advise 
Uriah Veriailion to induce Spencer^ slave, (fee*, to rebel and 
make insurrection agaitistj'&c. 

Wys(mioTt\\Q Comnxon wealth. 
Floyd, Poa>qe & Cook for the prisoner. 

The prisoner moved the Court to quash each count in the 

* That section is in theste words : " If a free person advise or conspire with a 
slave to rebel or make insurrection, or with any person to induce a slave to rebel 
or make insurrection, he shall be punished with death, whether such rebellion or 
insurrectiohTws made or not. 
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indictment. As to the third count, the motion rested on the 
fact, that the prisoner had not been examined in the County 
Court, for the offence therein charged. The record of the 
proceedings in the County Court was exhibited, and showed 
that the prisoner was examined and sent on for trial, upon 
the charge of "advising and conspiring with Spencer, a slave 
belonging to J. B. Alexander, to rebel and make insurrec- 
tion." His counsel contended that the offence charged in the 
third count was wholly different from those alleged in 
the other counts ; and in support of the motion they 
enter Page's case, 9th Leigh, and Mowhray*8 case, 11th 
Idem. Wyson contended that there was no substantial dif- 
ference between the offences ; that the counts were only di- 
verse statements of the same crime; that one was a direct, 
the other an indirect mode of effecting the same criminal 
purpose ; and that the prisoner might be well indicted for 
advising the slave to rebel through the agency and procure- 
ment ot another person. 

The ground of objection to the other two counts was, that 
they were too vague and general. It was contended that the 
substance, at least, of the words in which the advice was ex- 
pressed, and the nature of the act, the perpetration of which 
was instigated by the alleged conspiracy, ought to be set 
forth ; thtit the particular acts which the slave was prompted 
to effect, or in the execution of which the prisoner agreed to 
aid him, should appear, so as to. enable the court to see 
whether they would amount to ^rebellion or insurrection, if 
carried into execution. The offence was likened to treason, 
and it was contended that in treason the overt acts must be 
set out; and Chitty's Criminal Law, vol. 2, p. 63, and Arch- 
bold's Criminal Pleading, 495, were relied on. 

Wyson contended that it was sufficient to charge the offence 
in the language of the statute. 

Fulton, J. 

I think the two first counts are good. I have always un- 
derstood that in charging a statutory felony, it is a safe and 
sufficient rule to adhere to the language of the statute. 

But I cannot sustain the third count. That charges a 
felony, different from that set out in the other counts. It 
would he prima facie, a good indictment under this statute, 
without reference to the other counts. It embodies a com- 
plete violation of law. Whether the prisoner be or be not guil 
ty of the other charge cannot effect this. It being a distinct 
felony, and the prisoner not having been examined for it in the 
Countv Court, I must quash that count. I, however, see no 
'l5 
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objection to its joinder with the other counts, provided the 
prisoner had been tried for both offences in the County Court, 
The offences being cognate, and the punishment th^ same in 
both instances, they might well be joined in one indictment, 
if the prisoner had enjoyed the benefit of his County Court , 
trial upon both charges. 

A jury having been empannelled, Uriah Vermilion was in- 
troduced as a witness, and made the following statement : 

*'0n the Monday before Christmas the prisoner came to me, 
in Mr. Bigbee's tavern stable, at Newbern, and said that he 
had a good joke upon me, but that if I would treaty he would 
not tell it on me. I had a flask of spirits in ray pocket, and 
pulled it out, and both of us drank. While we were 
laughing about the joke, and the prisoner still had the flask 
in his hand, the slave Spencer came into the stable. I asked 
him if a certain runaway negro had been caught ; he an- 
swered that he had, and had been taken to Lynchburg that 
morning. The prisoner then offered him a drink, and Spen- 
cer took the flask and drank. The prisoner then said to 
Spencer, 'The negroes 'are going to rise, are they not?' 
Spencer replied, 'I dont know.' Prisoner then turned to me, 
and addressing himself to me, said, 'I wish they would rise, 
and kill all the rich people, and then we would have fine 
times.' Thi^ was all that was said, and the negro heard it. 
Prisoner and myself left the stable, and he was arrested in a 
short time." 

The Commonwealth's Attorney called another witness, E. 
P, LyruSy and pronounced this question, " Will you please 
state anything you may have heard the prisoner say, prior to 
the 22d December last,, in relation to apprehending persons 
charged with tampei*ing with slaves, and what he would do 
if callcil upon to assist in apprehending such persons. The 
prisoner's counsel objected to any answer to this question, on 
the gr6und that it was wholly irrelevant. Wyson contended 
that he had the right to establish the charge by circumstantial 
evidence ; that the prisoner's opinions on the subject of slavery 
were legitimate objects of enquiry ; and that all things 
which he had said or done in regard to the relations between 
our free and our slave population, might be properly given 
in evidence, to show the aminus with which he had uttered 
the words spokeh in presence of the slave, and the object 
which he desired thereby to effect, and he cited Wills on Cir- 
cumsiantial Evidence, pages 51, 52, 

Fulton, J. 

I am at a loss to understand how this charge is to be sus- 
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tained by circumstantial evidence. I think it is susceptible of 
proof only by direct testimony. I cannot imagine the class 
of circumstances that would prove, or tend to prove the 
truth of theTsharge. It is a direct accusation that he gave 
certain advice, and entered iijto a particular agreement or 
combination. Ifow, you can only prove this by showing 
that he uttered loords^ and expressed his assent to an agree- 
ment. . As to the term oftvice, that needs no explanation. A 
conspiracy is only an agreement to do an unlawful act. 

In another point of view, the evidence is inadmissible. It 
is an attempt to show the defendant's guilt by proving his 
general character ; that is, by showing that he is a man ca- 
pable of committing the offence. This is contrary to a fun- 
damental rule of criminal procedure. The Commonwealth 
is never allowed to attack the prisoner's character. If he 
choose to put his character before the jury, she may re- 
but his testimony ; but she cannot enter into this inq[uiry till 
he opens the door. I cannot admit this evidence. 

Another witness, John King,, was called for the Common* 
wealth, and asked this question: "Did you or not hear the 
prisoner, on the 22d of December last, say that he wished 
the negroes would rise ? This evidence being also objected^ 
to by the prisoner, the Court, before deciding on the objec- 
tion, asked this question of the witness: "In everything you 
may have heard the prisoner say, did he address himself to 
the negro Spencer, or did you hear him say that he had 
talked with Bpencerf" Witness replied, '^I never saw him 
with Spencer, and never heard him mention Spencer," 

Fulton, J. 

Then this evidence would be wholly irrelevant. It would 
have no connection whatever, with the Isubject-matter of this 
prosecution. The indictment is for tanipering with a partic- 
ular slave. Whatever language the prisoner may have used, 
and however improper or illegal it may have been, it is not 
admissible unless addressed to the boy Spencer. 

This was all the evidence given or tendered; and the pri- 
soner moved the Court ''to instruct the jury .that the facts 
proved were not sufficient in law to constitute the -offence 
charged in the indictment." His counsel referred to Bacon's 
case, 7th Grat., 602. 

Fulton, J. 

I should probably be usurping the functions of the jury 
were I to give this instruction. It is always dangerous and 
improper for the Court to intimate any opinion as to the facts 
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proved. Moreover, in this case the jury are judges of both 
law and facts. The proper time for' the Court to pass upon 
the legal effect of the facts proved, is upon a motion for a new 
trial after verdict. The jury have the whole case before 
them, and I decline to give the instruction. 

Without argument, the jury found the prisoner not guiUy. 
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Payne vt. Johnson, 

In the Circuit Court of Carroll Co., Va. March Term, 1857. 

A deed proved by two witnesses, prior to July 1st, 1850, and afterwards spread 
upon the record by the clerk, without further proof, is not properly recorded. 

A defendant going' to trial upon his title, and possession, and being defeated in 
his attempt. to show title, will not be permitted to abandon his defence, and 
show that he never had or claimed any title, or held possession of the land, so 
as to defeat the plaintiff upon the plea of not gyaUy^ in ejectment. 

This was an action of ejectment in the Circuit Court of 
Carroll county, tried at March term, 1857. The declaration 
was in the usual form, claiming a tenement of twenty-four 
acres. The plea was in the only form allowed by^ the 
statute — page 659 of the Code — that *Hhe defendant 'is not 
guilty of unlawfully withholding the premises claimed by 
the plaintiff in his declaration." On motion of the defend- 
ant an order of survey had been made in the cause, and 
from the surveyor's report it appeared that the land in con- 
troversy was nine and a half acres — to which both parties 
claimed title. 

In opening the case to the jury, the defendant's counsel 
stated that their client was a widow, who claimed the land 
in controversy, as part of the estate of her deceased husband ; 
that the land had been patented to Daniel Carlan, some sixty 
years since; that it had been conveyed by a regular chain of 
title from Carlan's heirs to John D. Johnson, the deceased 
husband of the defendant — that the persons claiming under 
Carlan had held possession of the land for many years — that 
John p. Johnson had cultivated a part of the land in con- 
troversy — that no dower had ever been assigned to the de- 
fendant in her husband's lands; and that she had possecsion 
of the lands in the Carlan patent, and claimed the disputed 
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land as part thereof; and had exercised acts of ownership 
upon it. 

The plaintiff introduced a patent of recent date, and proved 
that it embraced the land in dispute, and there stopped his 
case. The defendant read a patent to Daniel Carlan, dated 
in 1796, and introduced a great deal of testimony. She 
contended that the Carlan patent covered the land in dispute, 
but it is not necessary to dwell upon that evidence. In 
making out the chain of title from Carlan to the defendant's 
husband it was necessary to show a conveyance from John 
A. Gilmer to Nathaniel Hawks, under whom defendant 
claimed. The deed book of the County Court was produced, 
containing the record of a de^d from Gilmer to Hawks. That 
deed, as appeared from the record book, was offered for pro- 
bat at the March County Court, 1850. It was proved by 
two — out of the four attesting witnesses, and was continued 
for further proof. No other proof was ever made, and in 
December, 1850, the clerk spread it upon the record book. 
The plaintiff's counsel objected to the record book, or any 
copy therefrom, being admitted in evidence, on the ground 
that the deed had never been properly recorded, and de- 
manded the production of the original. 

Fulton, J. 

I do not think this deed has been properly recorded. As 
the law stood, prior to July 1st, 1850, it was necessary that 
a deed should be proved by these witnesses, before ii could be 
reccorded, unless it was acknowledged in Court, or before 
some proper officer. In March, 1850, this deed was proved 
by two attesting witnesses, and continued for further proof. 
In December the clerk spreads it o.n the deed book, without 
any order of Court to that effect, and without any further 
proof. The County* Court might, after July 1st, have ordered 
this to be done; though of that I entertain doubts; but I do 
not know by what authority the clerk could act. The deed 
was never proved as the law directs, either before the Court, 
or before the clerk in his office. I cannot admit this copy. 
Tou must produce the original. 

The defendant was unable to show the original. She then 
introduced a great deal of testimony for the purpose of 

{)roving that possession had been held under the Carlan patent 
or a long period; that her husband had been so possessed; 
that she had possession of the land embraced in the Carlan 
patent ; that the lines of the Carlan patent embraced t^e 
land in controversy, and that she had cultivated the land^if 
controversy. But the evidence left all these facts open tb\ 
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dispute, and particularly the question ^'^^ ether there had not 
been an abandonment of possession. The trial being adjourned 
till the following day, the defendant next morning called a 
witness, and propounded this question: "Have youjever 
seen the defendant^ upon the land in controversy, exercising 
any authority over it, or have you ever heard her set up anj 
claim to it?" Upon objection to any answer to this question, 
the defendant's counsel stated that their object was to show 
that she had never set up claim to the land in controversy — ► 
had never been in possession of it, and had disclaimed title 
to it, and that it was in fact in the possession of her children, 
the heirs of her husband, who were not parties to this suit. 
They contended that upon such evidence she would be enti- 
tled to the verdict. The plaintiff opposed the introduction 
of any such evidence, on the ground that it was too late — 
that it would be a surprise, and that no ejectment could ever 
be settled, as the defendant, after failing upon the merits, 
would only have to disclaim^ and thus extort a verdict and 
judgment, which vere to be conclusive in liis favor, on the 
very ground that he had no right. 

Fulton, J. 

I have had occasion, more than .once, to say that the pro- 
visions of the Code of 1849, in relation to the trial of land 
titles, would require much judicial legislation. I am con- 
strained in this instance to repeat the remark. Among the 
many faulty provisions of the Code, the chapter upon eject- 
ment is one of the most objectionable. This remark is 
especially applicable to section 13,, which prescribes the man- 
ner in whiclrthe issue shall be made up between the parties. 
It allows but one plea — ^that o{ not guilty; and under this 

Slea the whole matter of fact must be tried. Whether the 
efendant relies upon a perfectly sound title, or has no title 
at all, and would merely wish to avoid the costs and trouble 
of a useless defence, he must still plead a single, procrustean 
plea, that admits of no variation, and is incapable of adapta- 
tion to the exigencies of the cause. Under our old writ of 
right the defendant might plead nontenure, and thus relieve 
himself from the necessity of any defence, to so much of the 
plaintiff's demand as was confessedly well founded. But no 
such wise provision is made in our present system. The law 
recognizes no mode by which the defendant can disclaim title 
to the land claimed, and thus discharge himself from the 
costs, and allow the plaintiff to hold his own property, while 
compelled to pay the expenses of a groundless action. If 
there is a verdict it must be conclusive upon the parties, so 
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that it is a choice between inflicting upon an innocent de- 
fendant the costs of an action to which he ought not to have 
been subjected, and exposing a plaintiff to the loss of his 
land because he- has been mistaken as to the person whom he 
ought to have sued. 

It is to be hoped that the legislature will so alter the pro- 
visions of the Code, as to enable the defendant who does not 
claim the laud, to plead the truth, and have a decision of the 
case which will avoid the dangerous consequences of a verdict 
and judgment upon the only plea allowed by the statute. 
Till that be done, the courts can only guard against an abuse 
of the statute by the adoption of such rules as will compel 
the parties to act fairly in the trial of their causes. If, at the 
earliest opportunity, a defendant would come forward and 
declare that he had no title, and claimed no Vight to thejand, 
the difficulty might be obviated. The plaintiff might, with 
his own consent, be nonsuited^ or the jury might be directed 
to find a special verdict, upon which judgment could be 
rendered in such a way las to throw the costs upon the plain- 
tiff without endangering his title. 

But how is this Case? On yesterday morning the defend- 
ant opened the case, by declaring that she had good title to the 
land; that she claimed it under an ancient patent, from 
which she could deduce an unbroken chain of title ; and that 
she could show actual possession accompanying this regular 
title. While she did not profess to be herself the owner of 
the legal title, yet she stated it to be a part of her deceased 
husband's estate, and that never having had dower assigned 
to her, she was entitled to hold it against any one who could 
not show title superior to her husband's. The whole day 
was consumed in an effort to make good these declarations. 
The plaintiff's case occupied five minutes. The defendant 
introduced a patent, and a string of deeds, bringing down 
the ownership to a recent date. One of the latest of the 
deeds upon which she relied, was ruled out upon a formal ob- 
jection, by which her case, so far as title is concerned, was 
fatally affected. She then threw herself upon the possession. 
She introduced evidence, tending to show that the land in 
^controversy is included within the boundaries of a tract to 
which there is a title older and better than that of the plain- 
tiff ; nay, more, she tried to prove that she, and her husband, 
and those under whom he claimed, have had the actual pos- 
session of the very land in dispute. From the course which 
they now propose to take, I am justified in supposing that 
her counsel doubt whether they have made out their case. 
They come into court this morning, and after fighting over 
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every inch of ground, now propose to disclaim all title, to 
prove that they never sat up claim to the land, and that Jhe 
title is really in other persons. In short, they ask court, 
jury, and counsel on the opposite side, to ignore everything 
that has heen' said and done in the cause. 

Now, the effect of this effort, if allowed to succeed, is ap- 
parent. A verdict will he found for the defendant ; the plain- 
tiff will he turned out of court, with a judgment that he pay 
the costs, and that in effect he lose the land — for the defend- 
ant must then he held to he in possession, and the plaintiff 
could maintain no action against any one else : and all this 
on a question, sprung upon him at the heel of a protracted 
trial, and in relation to which he has had no notice to prepare 
himself. On the contrary, he had good cause to helieve that 
his claim was to he contested, and .that upon the merits alone; 
for in addition to what was done on this trial, the defendant, 
at a preceding term, applied for an order of survey, and has 
had it executed. If she had, and claimed' no title, why go to 
this expense? At the very least, the plaintiff ought to have 
had some notice that this defence of disclaimer was to he set 
up ; on the contrary, it was studiously concealed from him. 
lam of opinion, that when the defendant goes to trial, claiming 
right to the land, either by force of a strictly legal title, or by 
operation of the statute of limitations, he ought not to be allowed^ 
after failing to establish his case, to disclaim title and possession, 
and thus defeat the plaintiff. This is a game at .which the de- 
fendant may win, indeed, must do so, if suffered to play it, and 
cannot lose. It would be encouraging had faith on the part 
of clients and counsel ; and I deem it my duty to prevent it. 
The evidence of disclaimer and nxmtenure is rejected. 

Ther^ was verdict and judgment for the plaintiff. 

Cook for plaintiff. 

Poage d McCamjard for defendant. 



GRAND JUROR— QUALIFICATIONS. 

ComnumotaJih y. Strange, 

Circuit Court of Carroll County, Va. March Term, 1857. 

The holder of a mere equitable tiUe to lan4, who is not in a condition to demand 
the legal tide, is not a qualified grand juror. 

This was an indictment for unlnwful gaming, found at 
August Term, 1856. The defendant appeared at March 
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Term, 1857, and pleaded, in abatementj " tl\at Lewis M. 
Johnson, a member of the grand jury, by which the said 
indictment was found and presented, was not a freeholder 
qualified to act as such member of the said grand jury." To 
this plea the Commonwealth replied generally. The case 
was tried, upon this issue, at this term, and the jury found a 
special verdict, of which the following is the substance : 

'*That Lewis M. Johnson was a member of the grand 
jury by which this indictment was found : that said grand 
jury was empannelled on the Ist day of August, 1856 ; that 
in the year 1849, said Johnson sold his farm in Carroll Co., 
(which was all the land to which he had any claim in said 
county,) to Francis Jones ; that Jones gave Johnson his bond 
for the purchase money, and Johnson executed a deed convey- 
ing the land to Jones; that in 1851, Jones sold and convey- 
ed the land to Joseph Robertson — took Robertson's bond for 
the price, assigned that bond to Johnson, in exchange for 
his own ; that Johnson remained in possession of the land 
under an agreement made with Jones, and renewed with Rob- 
ertson, that the rent of the land should offset the interest on 
the purchase money; that in 1855 Johnson sued Robertson for 
the purchase money, and at November Term of Carroll Co. 
Court, recovered judgment for the amount of the bond last 
named; that in February, 1856, Johnson and Robertson en- 
tered into a verbal agreement, by which Johhson agreed to 
release the judgment, and Robertson agreed to re-convey the 
land to Johnson; that nothing was done in execution of this 
agreement till the 25th day of September, 1856, (about a 
month.; after Johnson's service on the grand jury,) when 
Johnson executed a release of the judgment, and Robertson 
made a deed, conveying the land to Johnson. Now, if upon 
these facts the law be," &c. 

Eanby for the Commonwealth. 
Tipton and Hardy for the defendant. 

As a number of other indictments were found by the same 
grand jury, McCamant, Wyaor, Poage and Cook, counsel for 
other defendants, took part in the discussion. 

Fulton, J. 

Our law requires that grand juries shall be composed of 
freeholders of the county or corporation in which the court is 
held. But in construing the statutes in that behalf, our 
courts have held that to constitute a competent grand juror, 
it is not indispensable that he should have the legal title to 
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his land. If he have a good equitable title, and is author- 
ized to demand a conveyance of the outstanding legal title, 
or if that be held in trust for his benefit, he is competent 
Carter's Case^ 2nd Va. Cases, 318; Reyndd'a Casey 4th Leigh, 
663 ; Kerby's Case^ (Tth Idemiy 747 ; Moore's Case, 9th Ideniy 
639. 

But none of these cases go so far as I should have to go^ if I 
held Mr. Johnson to be a competent grand juror. His agree- 
ment with Robertson was merely verbal. He could not have 
enforced that agreement. He had, when empannelled on the 
grand jury, done nothing to entitle him to demand a convey- 
ance. If he had executed the release, prior to his service on 
the grand inquest, the case might have been different. But 
there was nothing to prevent Robertson from ejecting John- 
son from the land, on the very day he was sworn on the 
grand jury. There had been no part performance of the con- 
tract. It was a naked agreement, which either party was at 
liberty to complete or to repudiate. I do not consider Mr. 
Johnson a competent grand juror ; and the judgment must 
therefore be that the defendant go quit of the indictment. 



LICENSE LAWS.— AUCTIONEERS. 

Comrnonioealth y. Eli Davis. 

Circuit Court of Wythe County. May Term, 1867. 

It is not a violation of the revenue laws of the commonwealth for a person to sell 
goods as an auctioneer in a single instance without a license. The offence con- 
sists of following the ^msiness of an auctioneer without license. 

To render a party liable for acting as an auctioneer without license, the com- 
missioner of the revenue must have furnished him with a certificate of the 
proper amount of tax due for a license, prior to any sale. 

This was an indictment, charging that the defeadant, ^^on 
the 12th day of May, 1856, at the town of Wytheville, in 
Wythe county, did sell, at and by auction, goods, wares and 
merchandise, not his own, and as an auctioneer, without having 
any license, or other authority so to do. 

The defendant appeared at this term atid. pleaded not 
guilty; and by consent the following statament of facts was 
made: 

"That Wytheville is a town, containing a population of 
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less than three thousand persons:" that on the 12th May, 
1856, a Mr. Miller had in his possession some goods belonging 
to a person in Lynchburg, who had directed them to be sola 
for the best price that could be obtained : that Miller deter- 
mined to sell them at auction, and requested the defendant' to 
cry the sale, which he did do, and Miller paid him two dol- 
lars for his services; that while the sale was going on the 
commissioner of the revenue came up and told defendant that 
he had no right to conduct such a sale without a license, but 
he furnished th^ defendant with no certificate of the assess- 
ment of any tax for an auctioneer's license, and that this 
was the only instance in which the defendant had acted as an 
auctioneer for twelve months, and that he does not follow the 
business of an auctioneer." 

It was agreed, that if upon this statement the court should 
be of opinion that the law was for the commonwealth, a jury 
should be empannelled to assess a fine upon the defendant, 
under the provisions of § 30, chap. 38, page 210 of the Code; 
but if the law should be for the. defendant, then a nolle prose- 
qui was to be entered. 

Kentj Commonwealth's Attorney. 
Lefttoichy for the defendant. 

Kent cited the provision of the Code above mentioned, and 
the 18th § and 31st § of the act of 1856, "imposing taxes fof 
the support of government," Session Acts, 1855-'56, chapter 
9, page 11. 

Leftwich contended, that these provisions were applicable 
alone to persons, violating the statute ^'by following the 
occupation*' of an auctioneer, or any other calling requiring 
a license, without having obtained such license. Moreover, 
the defendant, even if he had been regularly engaged in the 
business, had not been furnished with any certificate of the 
assessment of tax upon a license; and until that be done he 
is not liable to any penalty. 

Fl^LTON, J. 

By law, various classes of persons are required to obtf^in a 
license authorizing them to carry on a particular business ; 
and to pay a tax for such license. Among these classes are 
auctioneers. To authorize any one to pursue that business 
in the town of Wytheville, the 18th § of the revenue act of 
March 18th, 1856, requires payment of a tax of $32; and the 
31st § of the same act announces the penalty for the viola- 
tion of this law. But I am clearly of opinion that these 
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provisions are applicable only to persons regularly " follow- 
ing the occupation" of an auctioneer. Such in fact is the 
very language of sec. 31. It punishes only such as "violate 
the provisions of this act, hy following the occupation," &c. 
Now, no force of construction can extend this provision to 
embrace a single act of selling. The defendant acted as 
auctioneer on one occasion ; but that does not bring him 
within the statute, as it is agreed that he does not follow that 
occupation. 

The other ground of defence is also valid. ' In express 
terms the statute makes persons following occupations requir- 
ing licenses, liable to penalty only "after having been furnish- 
ed with a certificate of assessment, by the commissioner of the 
revenue of the.amount of taxes imposed by law," and then 
neglecting to procure the license and pay the tax. I am 
compelled to hold that if the defendant had been a regular 
auctioneer he could not be fined till such ceh-tificate had been 
tendered to him. I understand the same doctrine has been 
laid down by the Court of Appeals in a case of Commonwealth 
v.Hanby, which went up from a judgment pf mine in the 
Circuit Court of Carroll, but which has not yet been reported. 
I must direct a nolle prosequi to be entered., 

Judgment of Not. Pros. 



INTEREST OF WITNESS.— HOW PROVED. 

Botu, 8wr» Partner, ifc, v. Denmiod. 
Circuit Court of Wythe County. May Term, 1867. 

Evidence aliuhde is admissible to show the incompetency of a witness, on the 

ground of interest in the cause. 
A party alleging incompetency because of interest may elect whether he will try 

that fact by evidence aliunde or by examining the witness on the voir dire\ but 

he must abide by his election, and cannot, after failing in one course, resort to 

the other. 
Instances of proof aliunde insufficient to show incompetency of the witness. 

This was an action of assumpsit on a written agreement. 
A detail of the case is unnecessary to show the point desired 
to be noticed. The agreement, on the defendant's part, was 
signed, **J?\ Denmead, by A, N. Montgomery , agent. 
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WysoT and BcfskervUlej for the plaintiflF. 
Sheffey and Terryy for the defendant. 

After the plaintiff had closed his case the defendant called 
a witness, -4. N, Montgomery ^ the same by whom the contract 
was signed. The plaintiff's counsel stated to the court that 
they objected to the admission of this witness on the ground 
that he was interested — he being, as they alleged, a secret 
partner of the defendant. They stated that they did not 
desire to examine him upon the t;oiV dire^ but that they would 
endeavor to establish his incompetency by evidence aliunde, 
A discussion arising upon the propriety of this course, and 
the rights of the objecting party on this point, the following 
authorities were cited by the plaintiff's counsel : Green, on 
Evidence, vol. Ist, § 423, page 533 ; Starkie, Evidence, vol. 2, 

age 756, in notes, Gowen & Hill's Noteis to Phillips on Evi- 

ence, note 250, voL 2, page 258. 






Fulton, J. 

This is a very unusual mode of enquiring into the compe- 
tency of a witness. It is the second time during my profes- 
sional and judicial experience that I have known it tried. 
The other instance occurred very recently — indeed ^since I 
have been on my present Spring Circuit. Since that time I 
have carefully ei^aminfed the question, and reflected a good 
deal upon it. The conclusion to which I have come is, that 
the party objecting to the competency of a witness, on the 
ground of interest, may establish the fact either by examining 
the witness himself upon his voir dire; or by introducing 
independent testimony — evidence aliunde — to show his .in- 
terest in the cause. But he must. abide by his election. If 
he fail in one mode he cannot resort to the other. 

The plaintiff then called two witnesses, A, Cox and J. B, 
Alexander. 

Mr. Cox testified that he was a clerk in a mercantile 
establishment, upon the books of which he found an account 
against '^F. Denmead & Co,^^' which account he pre- 
sented to the witness, Montgomery^ by whom it. was paid off. 
Witness did not know whether there was any such partnership 
as ^^F. Denmead & Co, "'or if so who were its members ; nor 
whether Montgomery -paid the account as an agent, nor in what 
capacity he acted. 

Mr. Alexander said, "In September, 1853," (about three 
months before the contract in question was signed) '*Mr. 
Montgomery applied to me to purchase corn or corn-meal for 
the use of the hands working on the rail road, on Mr. Ben- 
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mead* 8 contract. He said "/shall not want it before Christmas, 
or possibly not till March. We shall need a good deal." He 
sometimes used the first person in speaking of the matter, 
and sometimes the third. I declined to furnish the meal, 
but told him that Mr. Bosse was engaged in milling, and I 
went with him to Mr. Bosse, I was present when the con- 
tract now sued upon was executed, which was in January, 
1854. Two papers were written. Mr. Montgomery signed 
the first, and Mr. Bosse objected to the manner in which it 
was signed. I do not know the ground of the objection. 
Mr. Montgomery said "it mak^s no odds — any way will do;" 
but Mr. Bosse tore it up and wrote the present paper, which 
Mr.. Montgomery signed as you now see it. I never heard Mr. 
Montgomery say that he was a partner of Denmead ; I only 
inferred it from his language. 

Fulton, J. 

This evidence is entirely insuflScient to show that the wit- 
ness is a partner of the defendant, or in any manner interested 
in the cause. He must be sworn. 



FREE NEGROES.— EMANCIPATION.— RESIDENCE. 

Commonwealth y. Malinda Cleaver, 
Circuit Court of Wythe Co., Va. May Term, 1857. 

A negro recovering a judgment for his freedom cannot be held to be emancipated 

under our aws. 
Though such judgment have been recovered since the first day of May, 1806, 

the negro does not forfeit his freedom by remaining in the Commonwealth 

without permission. 
Our laws, in relation to the residence of free negroes within the Commonwealth, 

do not apply to persons who never were, and whose ancestors never were^ 

lawfully held in slavery. 

On the 5th of May, 1856, the Grand Jury in the Circuit 
Court of Wythe, found an indictment against Malinda Clea- 
ver, the substance of which was as follows: ^*That Malinda 
Cleaver, a free negro, upwards of twenty-one years of age, 
and who hath been emancipated since the 1st day of May, 
1806, hath remained in Wythe county aforesaid, for one year 
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next preceding the 5th day of May, 1856, without lawful 
permission." 

There was a second count, varying from the first only in 
stating that Malinda Cleaver '^claimed her right to freedom 
under a negro, emancipated since the 1st day of May, 1806." 

The defendant appeared at this term and pleaded not 
guilty, 

Kent Commonwealth's Attorney. 

HounsheU for the defendant. Leftwich^ B. JR. John^tOn^ 
and Cook also acted as amici curice. 

The .Commonwealth read a certified copy of a register, in 
these words: "Malinda, a free girl of color, about eight 
years old, four feet three inches high, dark complexion, 
emancipated by the judgment of the County Court of Wythe, 
Registered 13th day of March, 1822, and presented to court 
same day. A copy," &c. 

The Commonwealth then introduced the record of an ac- 
tion of trespass, in which a number of colored persons were 
plaintiffs and Alley Draper was defendant. This cause was 
tried in the County Court of Wythe, on the 13th day of 
March, 1822, (the same day on which the register was made,) 
and the verdict and judgment are in these words: ^'We of 
the jury find for the plaintiffs, and we do find that the plain- 
tiff iftSy, and her infant child Harvey, and the plaintiff 
Anna, and her infant children. Malinda, Eliza, Bandal and 
John are free persons, and not slaves, and do assess their 
damages to one cent. We also find that said Milly is a 
daughter of Judea, who has recovered her freedom in this 
court, on the ground that she was descended, in the^nater- 
nal line, from Indian ancestors, entitled to their freedom ; 
and that said Anna is also a daughter of said Judea; and 
that said Judea is the person sold by Mitchell Clay to 
John Draper^ Sr., in the year 1774. It is, therefore, consid- 
ered by the Court that the plaintiffs recover their freedom, 
and also that they recover their damages," &c. 

It was proven that the defendant is the same person men- 
tioned in said register, and also as the plaintiff Malinda in 
said verdict and judgment, and that she was about eight 
years old when said judgment was rendered, and has ever 
since lived in Wythe county. 

The defendant adduced no testimony, but submitted to 
the court the question, whether under these facts her free- 
dom was forfeited, accoi:ding to sec. 26, chap. 198, page 746 
of the Code. No instructions were formerly written out, 
but the court was left at liberty to state the law to the jury 
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Fulton, J. 

It cannot be said that this defendant has ever Ibeen emanci- 
pated. She never was a slave. It appears that she and her 
mother were held in bondage, but that such detention was 
improper. Emancipation means the discharge of a person 
from lawful servitude. There must be a master or oumer to 
perform the act of emancipation ; there must be a slave to be 
emancipated. It matters little on what ground the jury in 
the County Court found the plaintiff to be free ; it may have 
been because she was of Indian descent, but that is indiffer- 
ent. It is enough that she was declared, by legal proceed- 
ings, never to have been a slave. If she never was a slave, 
she never could have been emancipated; she only recovered 
her own rights. If never emancipated at all, she cannot be 
said to have been emancipated since May 1st, 1806. 

It has been said, however, that the defandant's right to 
freedom was not ascertained. till after the passage of the act 
of 1805-6, and therefore, being suspended by her actual bon- 
dage up to 1822, her right to freedom took effect only from 
the judgment, and so she is brought within the statute; and 
that her right to freedom can be counted only from 1822. 
But that is a question decisively settled. In the case of 
. Commonwealth v. Ned and Isaac, 6th Leigh, 607, it is deci- 
ded that where the right to freedom occurred prior to 1806, 
although that right was not to be exercised or enjoyed till 
after that year, still the negro did not forfeit his freedom by 
remaining in the state. That' decision removes any doubt 
which might be entertained in this case. 

On this statement of the law the jury found a verdict for 
defendant. 



ASSIGNMENT.— PRIORITY. 

Crockett y. Morrison Sf Street, 

Circuit Court of Wythe County, Virginia. 

An auignment of a debt is good against an attachment sued out subsequent to the 
assignment, even though the assignee has not given notice of the assignment 
to the debtor. 

Robert Crockett sued out an attachment from a justice of 
Wythe county, on the 7th day of January 1857, against P. 
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(7. Hill, and it was returned to January term of the County- 
Court — "executed on M, B. TatCy executor of Nancy Crockett, 
deceased, and summoned him as garnishee." The amount 
claimed in the attachment was $45 25. Tafe, the garnishee 
appeared, and stated that he, in his character of executor, 
owed Hill about |120. Morrison & Stuart, partners, &c., 
presented their petition to Ihe court, stating that they claim- 
ed the fund in Tate's hands, under two judgments and exe- 
cutions, recovered by HiU against Tate, atfd assigned to them 
by HiU. By consent of parties the case was remcJved into 
the Circuit Court and came on for trial at May Term, 1857, 
when the parties agreed the following case. 

That P. C, HiU executed his note to Robert Crockett, on 
the 6th February, 1857, for |45 25; that said Crockett 
sued out an attachment for said debt, on the 7th January 
1857. That said Hill, on the 9th day of December 1856, re- 
covered before a justice of Wythe county, two judgments 
against M, B, Tate, executor of Nancy Crockett, deceased, 
one for $27 36, with interest from the 8th March, 1845, and 
30 cents costs ; the other for |45 50, with interest from the 
25th November, 1842, and 30 cents costs. That executions 
issued on said judgments ; but the executions were not placed 
in the hands of any officer; but the justice delivered the 
judgments and executions to Hill, at. his request. That on 
the 26th December, 1856, HUl, for valuable consideration, 
assigned the said judgments and executions to Morrison A 
Stuart, endorsing the assignment upon the papers, and de- 
livering them to M. & S. That the papers remained in the 
hands of M. & S. till Crockett's attachment issued and was 
served on Tate." 

KeTvt for the plaintiff. 
LeftivicTi for the petitioners- 

Fulton, J., % 

The case of Wilson y. Davison, 5th Munford, 178, is con- 
clusive upon this question. It is almost identical with the 
case at bar, and it is directly i^ favor of the petitioners, Mor- 
rison & Stuart 

It may be said that Mr. Tate had had no notice of the 
transfer of his indebtedness to the petitioners. That, how- 
ever, does not avoid the difficulty which lies in the plaintiff's 
path. The true view is, that these judgments and executions 
were Thot debts due to P, C. Hill, at the time the attachment 
issued. After the transfer, Taie owed Hill nothing; there 
was nothing in Tate's hands for the attachment to operate 
16 
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upon. The fact that Tate may have had no knowledge of 
this transfer does not affect the rights of these parties. It 
would be an important consideration to Tate^ if he were the 
party to be affected by this judgment. But it matters not 
with him to whom he may pay the money. Hill would not 
be heard to say that the rights of his assignee were to be 
affected by the want of notice to his debtor, and the plaintiff 
here,, can only recover what Hill could lawfully claim. He 
claims under Hill, and stands in his shoes. 

In Wilson v. Davison, the first plea was, that the debt due 
from the defendant to the assignor had been attached in the 
defendant's hands, before he had notice of the assignment, and 
a decree pronounced, directing the defendant to pay the 
money to the attaching creditor. To this plea there was a 
demurrer — and that demurrer was sustained — showing that 
notice is immaterial in such a case. I must award the fund 
to the petitioners, Morrison & Stuart 



ERASURE— ALTERATION OF WRITING. 
Sapreroe Court of N.-C., December Term, 1856. 
Matthew Smith vs. John Eason, MmW. 
In ascertaining whether an instrument was intended by the maker to operate as 
a bond or as a will, words which may not change the legal effect of the instru- 
ment, and may, therefore, be immaterial in construing it, supposing its charac- 
ter to have been established, may be quite material in ascertaining its character, 
and though their alteration or erasure may be of no importance in the former 
point of view, yet they are quite material in the latter. 

Action op covenant, tried before Manly, J., at the Fall 
Term, 1856, of Wayne Superior Court. 

The action was brought upon the following instrument of 
writing : 

" I, Henry Britt, Sen., do this day give my note to Matthew 
Smith, in the manner following, for my executor or adminis- 
trator to ^s^y io Matthew Smith, five thousand dollars, just 
for the good will I have for him, at my death, for him to have 
in fee simple forever, ad tvitness my hand and seal, this Feb. 
18, 1854. Henry Britt, Sen., [Seal.]' 

Test— William T. Hines." 

The subscribing witness testified that the instrument was 
written by 4;he plaintiff, after the dictation of the intestate ; 
that it was read word for word as it was dictated, and that it 
was read to him more than once. This witness also testified 
that the instrument was all written at the same time and 

* JoncB* N. C. Reports, No.'t, vol* 4, 1856. 
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with the same ink, and that it was, at the time of the trial 
below, in the same condition as it was when executed. 

Witnesses were called on the part of the defendant, who 
stated that, with the assistance of a glass, they could perceive 
there was a part of the writing done with different ink, that 
is, the dotting of an '4" or the crossing of a "t"; the word 
'* administrator*' was interlined, and the words "witness my 
hand and sear* were interlined also. These witnesses also 
stated that the word "executor" and the signature of the ob- 
ligor were in a different ink. 

The defenflent contended — 

1st. That this instrument was a will, and could be of no 
legal effect until after probate and registration^ and that 
this was a question of law. 

2nd. Supposing the instrument to have been executed, 
that it had been altered since its execution in the several 
particulars stated by the witnesses^ and was^ on that account, 
void. 

The Court instructed the jury as to the first point, that it 
involved a question of fact, depending not only upon the 
phraseology of the instrument, but also upon the intention 
of the maker, as it might be gathered from the testimony of 
the subscribing witness and circumstances. And they were 
directed to enquire from the facts whether it was intended to 
operate between the parties, upon its delivery, as a clear 
irrevocable act — as a note or bond which the maker could 
not abrogate, or as a will; if the former, it was good; if the 
latter, it was not good, for the want of attestation, probate, 
&c. For this, the defendant's counsel accepted. 

With respect to the alterations alleged, the Court was of 
opinion that, by whomsoever or wheresoever made, they did 
not per se avoid the instrument; that the crossing of a ^^t" 
or dotting an *'i," putting in ' 'administrator" and "witness 
ray hand and seal," were immaterial alterations, and did 
not change the legal effect of the instrument; but that, un- 
explained, they were matters of suspicion, and might be con- 
sidered in connexion with objections to its original execution, 
or to its fairness in other respects; that the law on this point 
had been diversely held, but that he believed this opinion in 
accordance with the weight of authority. 

Defendant further excepted. 

Verdict and judgment for plaintiff, and appeal by defen- 
dant. 

Moore, for plaintiff, (with whom were Dortch and Bryan,) 
argued as follows : 
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1. The rule of law respecting the alteration of bonds as 
stated in Pigot's case, is not followed anywhere. No text 
writer states it with the rigour of Lord Coke. See 2 Bl. 
Com. 308 ; Chit. Genl. Pr. 304. The rule is not followed 
in England. Adams v. Bateson, 19 E. C. L. Rep. 21 ; Hud- 
son V. Bevett, 15 Ibid. 472; Best's opinion; Collins v. Prosser, 
8 E. C. L. Rep. 183. 

2. The opinion of the Court in PuUen v. Shaw, 3 Dev. 238, 
that an immaterial alteration made by the obligee will avoid 
the bond, is extrajudicial. — In Nunnery v. Gotten, 1 Hawks 
222, the doctrine is pushed to an extreme. Even in this case, 
however, the Court ground their opinion, that the alteration 
was done with "a fraudulent design," per Taylor, C. J. The 
Court assume that the act done is a "serious offense," that is, 
forgery. There can be no forgery unless the alteration is 
material. — The doctrine in Pigot's case is disaffirmed in 
Matthis V. Matthis, 3 Dev. and Bat. 60; Blackwell v. Lane, 4 
Dev. and Bat. 113. In neither of these cases is^any notice 
taken of Pidlen y. Shaw or Nunnery v. Cotten. It is submit- 
ted that this silence is significant of dissatisfaction with the 
broad doctrine laid down in them ; especially when we ob- 
serve the Court citing ^in Matthis v. Matthis, Chit. Gen. 
Pf.304. 

S. There is no question, perhaps, on which such abundance 
of respectable contradictory authority may be cited ; and for 
the ease of the Court in investigating the subject, they are 
referred to Smith v. Croker, 5 Mass. 539 ; Hunt v. Adams 6 
Ibid. 519; Davidson v. Cooper, 11 Mees. and Welsh. 778; 
Chitty on Cont. 785-6, and notes and cases cited ; Waugh v. . 
Bussell, 1 E. C. L. Rep. 241 ; Hatch v. Hatch, 9 Mass 307. 
The doctrine that an immaterial alteration made by a stranger, 
will not vitiate a bond, is founded in correct principles of 
pleading. Waugh v. Bussell ut supra. And that it w^ill 
vitiate, if made, by the obligee, is a departure from those 
principles^ for the declaration is the same in both cases. If 
it be necessary only to set out the substance of the bond, 
upon what principle is it that words added by one, will 
destroy, which added by another will be harmless? The 
distinction can be founded only on the idea of punishment; 
and this is a perfect anomaly in the law. If the purpose be 
to guard the instrument from all vice, it ought to be void by 
whomsoever the alteration is made. It is moreover absurd 
to apply the doctrine to a covenant to pay money and preter- 
mit it in a covenant to stand seized of a use. Falmouth v. 
Boberts, 9 Mees. and Welsh. 469, 

The true and sensible doctrine is, that the bond becomes 
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void when it is a forgery^ This is ample protection. 
W, A. Wright and Hustedy for defendant. 

Pearson, J. 

Admitting that there is no error in respect to the first point, 
and that whether an instrument be a bond or a will, depends 
upon the intention of the maker, which is to be ascertained 
as well ''from the testimony of the subscribing witness and 
other circumstances" as from "the phraseology of the instru- 
ment," it is very certain that its contents have an important 
bearing upoij the question ; in fact, the words used in it are, 
in most cases, decisive of the character of an instrument. 

We think there is an error in respect to the second point. 
His Honor was of opinion that the alterations, by whomsoever 
or wheresoever made, did not avoid the itistruraent, because 
they did not change its legal effect^ and consequently, were 
immaterial. 

From this general language, the appellant has a right to 
assume that the alterations were made by the plaintiff after 
the instrument was executed^ and in that view^ we are now to 
consider the question. This renders all the learning in ref- 
erence to alterations in material and immaterial parts, made 
by a stranger J inapplicable. For the sake of avoiding a vex- 
ed question, discussed in Nunnen^y v. Cotten, 1 Hawks' Eep. 
222, Pullen v. Shaw, 3 Dev. 238, Matthis v. Matthis, 3 Dev. 
and Bat. 60, '^Pigot's case," and the numerous other cases 
cited, we will admit that an alteration of a bond made by the 
obligee in an immaterial part, does not avoid the bond, and 
that any alteration is immaterial which does not change its 
legal effect ; for instance, if an instrument is, without question, 
a bond, i. e., " One day after date, I promise to pay A. B. 
$500, for the payment of which sum, I bind myself, and my 
executors for value received," (sealed and delivered,) the ad- 
dition of ^^administrators" after executors, or interlining, 
"witness my hand and seal," although made by A. B., does 
not alter its legal effect, and, according to our admission, 
does not avoid the bond. 

But it must be borne in mind, that this admission is made 
upon the supposition, that the character of the instrument as 
a bond is fixed. In our case, the character of the instrument 
is the very question in dispute, and his Honor was led into 
error by assuming, in the first part of his charge, that the 
character of the instrument was fixed, without reference to 
the alterations, and afterwards, in the second part of the 
charge, treating it as a bond, under the misapprehension that 
the question then was, whether the alterations changed its 
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legal effect. The instruction prayed fofj in the second place, 
was, that the alterations avoided the instrument, supposing it 
to have been executed, leaving its character undetermined. 
Now, although the alterations were immaterial in reference 
to the legal effect of the instrument, supposing it to be a bond, 
yet they were clearly very material in reference to its charac- 
ter j that is, whether it be a bond or a testamentary disposition, 
for this, as we have seen, was to be decided mainly by the 
words contained in it ; and it may well be, that a word will 
change its diaracter^ although, supposing that to be fixed, the 
same word would not change its legal effect ; for instance, if 
one make an instrument, in writing, for his executor to pay 
A B $5,000, the addition of the word "administrator" tends 
to fix its character as a bond, and to repel the idea of its be- 
ing a directiop to his executor as a testamentary disposition, 
by providing for a case of intestacy; so, the words ^^witness 
my hand and seal," have a tendency to give it more of the 
appearance of a bond, and consequently to influence the de- 
cision of the question as to its character. In this view of oujr 
case, the alterations were material. It is admitted that the 
alteration of a bond by the obligee in a material part, so as to 
change its legal effect, avoids it. This is. upon the ground, 
that it is a willful and fraudulent attempt to change its nature, 
and amounts to a ^^ spoliation." The same j^rinciple applies 
to an alteration of an instrument, by the party interested un- 
der it, in a material part^ so as to change its character; upon 
the ground, that it is a willful and fraudulent attempt to 
change its nature, and amounts to "spoliation." Iii like man- 
ner, expunging a word, if the character of the instrument be 
undisputed, may not change itu legal effect, whereas, if the 
question be as to its character, such expunging may change it 
altogether, and would consequently be a material alteration. 
For instance, "I give and bequeath to A B my sorrel horse," 
(signed, sealed, a,nd delivered.) This is a testamentary in- 
strument. Expunge the word beqiLeath, and it becomes a 
deed of gift. 

The case does not state distinctly that the instrument in 
question was delivered. This circumstance would tend strong- 
ly to fix its character ; for delivery is necessary to make a 
(ieed, and, although not wholly inconsistent with the making 
of a will or a testamentary disposition, is very rarely a part 
of the res gestce at its execution. 

Per Curiam. Venire de novo. 
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Supreme Court of N. C, Dec. Term, 1856. 
Martin Stevenson vs. Samuel A. Simmont, 

A stockholder in a bank is not a competent witness to establish a debt due to 
the bank. 

This was an action of assumpsit to recover a debt due to 
the Bank oif Washington, tried before his Honor, Judge 
Manly, at the Fall Term, 1856, of Beaufort Superior Court. 

The plaintiff is the cashier of the bank of Washington. 
All notes of this bank are made payable to the cashier, and 
the note, out of which this debt grew, was thus made paya- 
ble, it was executed by one Sutton, and means had been 
put into defendant's hands to pay the debt at its maturity. 

And it was alleged in the declaration, that notice had been 
given to the defendant that he was held liable^ and that he 
agreed to pay. 

The only question in the case was, whether one Hoyt, who 
was president of the bank, and also a stockholder in the 
same, was competent, as a witness, to prove the debt. His 
Honor admitted the evidence, subject to the opinion of the 
Court thereafter to be given.' A verdict was taken for plain- 
tiff, with an agreement, that if the opinion of the Court should 
be against the plaintiff, he would submit to a nonsuit. 

On considering the question reserved, his Honor was of 
opinion adverse to the plaintiff, who thereupon took a nonsuit 
and appealed. 

Shaw for the plaintiff. 
Bodman for the defendant. 

Nash, C. J. 

In this case there is no error. The witness Hoyt was in- 
competent to testify in favor of the plaintiff. The action, 
though in the name of Stevenson, is, in fact, the action of the 
bank of Washington, of which he is the cashier. Notes 
discounted in bank are made payable, not to the bank as 
a corporation, but to their cashier; the object being to re- 
move all difficulty as to venue in suing on them. Of the 
bank of Washington Mr. Hoyt was a corporator. It is the 
common learning in questions touching the competency of 
witnesses, thatone who is interested in the subject-matter in 
dispute, is incompetent to sustain his interest. And it is a 
general rule, if the effect of a witness* testimony will be to 
create or increase a fund, in which he is, or may be, entitled 
to share, he IS not , competent. Hudson y, Bevitt, 5 Bing. 
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368 ; Owens v. CcUinson^ 3 Gill, and John. 25, and the nu- 
merous cases brought together by Cowan and Hill's notes — 
note 108, page 116, part Ist. Here the effect of Mr. Hoyt's 
testimony was directly to increase the funds of the bank of 
Washington, by the amount sought to be recovered by his 
testimony. He was then increasing a fund in which he was 
entitled to participate. 

To this proposition it is replied, that a corporator, ex neces- 
sitate must be admitted, or the bank would often be defraud- 
ed of its rights. 

General laws are made for the community at large, and 
not for particular individuals or bodies of men, and they are 
not to be turned aside to suit any private interests. 

The common law has established on this subject, a wide 
difference between a public and a private corporation. Of 
the fornoer, are towns, counties, villages and others, formed 
for municipal purposes. The State itself is a municipal cor- 
poration. The individuals constituting such corporations, 
have always been admitted as witnesses for the corporation, 
(the witnesses having no individual interest, and from abso- 
lute necessity.) Refuse to admit them, and the wheels of gov- 
ernment must stop. The State could collect no debt dne to 
it where the debtor refused to pay; for the same interest 
which sets aside the witness, would disqualify him as a 
juror; for every citizen is a corporator. The doctrine is 
summed up by the Supreme Court of Ohio, in 2'he Methodist 
Episcopal Church of Cincinnati v. Wood, 5 Ham. 583. But 
if the corporation be for private purposes, as a bank, or turn- 
pike company, Qne corporator is incompetent as a witness for 
his brother corporators. Eustice v. Pinkham, 1 New-Hamp- 
shire Rep. 2T5 ; Union Bank v. Bigeley, 1 Har. and Gill 324, 
408. The whole doctrine was learnedly discussed in the case 
above referred to, {Meth. Epis, Church, &c,, v. Wood,) and 
the Court concluded as follows : ''Where corporations of a 
private nature, instituted for special purposes, and private 
emolument, such as banks, &c., bring suit, the interest of the 
corporators is direct, and they are incompetent to testify in 
support of their claim." 

There is no error, and judgment of nonsuit affirmed. 

Per Curiam. Judgment aflBrmed. 
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NEGOTIABLE PAPER, PAST DUE.— EQUITIES. 

Mathews V. Trudcs and otken. 

Circuit Court of Wythe County, Va. In vacation January 22nd, 1867. 

The holder of negotiable paper will not be affected by any understanding or 
agreement between the maker and endoraer, which is not known to the holder 
when he purchases the paper, even though it was overdue when purchased by 
the holder. 

The eqviiies to which the purchaser of overdue negotiable paper is subject, are 
only such as arise out of the particular transaction for which the paper was 
executed, and not the general equities existing between the original parties. 

This was an injupction, granted by the Judge of Wythe 
Circuit Court, on the application of H. 8. Mathews ; the de- 
fendants being A. McDonald, Wm. H. Trucks and H. M. 
Jones. The facts are so fully set out in the opinion of the 
Court, as to dispense with ^ preliminary statement. 

Under the provision contained in chap. 180, sec. 12, page 
678, of the Code, a naotion was submitted, invocation, Janu- 
ary 22d, 185T, to dissolve the injunction. The cause was 
ably and elaborately argued by Floyd for the complainant, 
and Terry for the defendants; but as the points made and 
authorities cited are fully indicated in the opinion, it is suf- 
ficient to refer to that. 

Fulton, J. 

The bill alleges that a certain Jesse Clark was indebted to 
one R. W. Nowlin, and to raise the money executed his note, 
negotiable and payable at the oiBce of discount and deposit 
of the Farmers Bank of Virginia, at Wytheville, for $200, 
payable at ninety days, which was endorsed by complainant, 
H. 8. Mathews to R. W. Nowlin, and by him transferred to 
Aaron McDonald. The bill further alleges, that when com- 
plainant endorsed the note, it was with the distinct under- 
standing that it was not to be transferred except to McDon- 
ald. Suit was instituted on the note in the name of McDon- 
ald against the drawer and complainant — judgment recovered 
and execution issued. After the institution of the suit, the 
debt was transferred by McDonald to defendant Trucks, 
by a written assignment on the attorney's receipt, bearing 
date on the 20th Nov., 1855, and* on the 24th Nov. in the same 
year, Trucks, by a similar endorsement on the receipt, assign- 
ed it to the defendant Jones. The bill further alleges, that 
complainant was not aware of the assignment to Trucks; 
that Trucks failed to notify him of the fact ; that at the time 
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Trucks took the transfer, he was indebted to complainant in 
the sum of at least $350, for 'money paid as security, and if 
he had known of the transfer to Trucks, he would have 
plead his indebtedness as an offset; and complainant main- 
tains that the indebtedness aforesaid^ was a valid offset against 
Trucks. The bill further alleges, that the transfer to Jones 
by Trucks, was made to enable Trucks to raise funds to play 
at an unlawful game, and that Jones was cognizant of the 
fact, at the time he purchased the debt. 

The answer of defendant Trucks states, that the considera- 
tion of the assignment to him^ by his co-defendant, McDon- 
ald, of the debt of $200, in the bill mentioned, was, ih fact, 
the price of his interest in a printing press sold to McDonald, 
and for the residue of the purchase money of the press, 
McDonald executed his note for $175, upon which a credit of 
$20 was endorsed ; that this last mentioned note was loaned 
by defendant Trucks to complainant to enable him to pay a 
debt whidi he owed to defendant McDonald ; that at the time 
of this loan complainant held a note, as guardian^ on defend- 
ant Trucks, for the sum of $86, and had paid for him to one 
Strickland a sum not exceeding $25, which would have made 
complainant indebted to defendant, at the time of the trans- 
fer of the $200 debt to Jones, in at least $40 or $45. The 
defendant denies any further indebtedness, on his part^ to 
the complainant, and insists that he informed complainant 
of the transfer to Jones at the time of the transfer. 

The answer of defendant McDonald alleges the same facts 
in relation to the execution and transfer of the notes of $200 
and $175 ; and that on the 24th Nov., 1855, on a settlement 
with complainant, who was then the holder of the $175 note, a 
credit was endorsed on it for a note which he owed the de- 
fendant McDonald, amounting to $108 19. 

The answer of defendant Jones admits the transfer to him 
of the $200 debt, but denies all knowledge of the circumstan- 
ces attending the execution of the note by Clark, or of any 
understanding that it was not to be transferred to any per- 
son except McDonald, and that^ from the negotiable charac- 
ter of the paper, he is not to be affected by any secret agree- 
ment between the original parties; that he received the assign- 
ment on 24th Nov., 1855; that whilst he cannot be required to 
disclose what consideration he paid for the note, he yet avers 
that he paid $150. Denies his co-defendant Trucks' indebt- 
edness to complainant, and calls for the proof; denies that 
he knew, at the time of his purchase that his co-defendant 
sold the debt to raise money to gamble on, and insists that 
however that fact might be, the complainant couldnot object 
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to it under the circumstances disclosed in this case, and 
avers that complainant had notice before the assignment to 
him that he intended purchasing the debt from his co-defend- 
ant Trucks. 

, The first ground of equity assumed by the bill is, that 
when complainant endorsed the note for $200, it was with 
the distinct understanding that it was not to be transfer- 
red except to McDonald. Neither the note, nor any copy of it 
with the endorsement thereon is filed. I cannot, therefore, 
by inspection of the endorsement itself, see what it was; 
from the pleading and evidence, however, it was 'merely a 
blank endorsement. It does not appear with whom this 
agreement, not to transfer the note to any person except 
McDonald, was made. Whether it was a general under- 
standing and agreement between the original parties to the 
note, or whether it extended to the endorsers Nowlin and 
McDonald, is not alleged, nor does it appear. 

I must consider the question, then, as presented by the 
evidence. It is well settled, that the holder of negotiable 
paper is prima facie the absolute owner ; and as to the abso- 
lute owners of such paper, it is equally well settled, that they 
have the right to dispose of it. They may limit the pay- 
ment to whom they please, and also the purpose to which the 
payment shall be applied, and thus restrict its negotiability. 
But to effect this object the endorsement must be special, so 
as to gWe notice, and show a clear intention to restrict the 
original negotiability of the instrument, or the general purpose 
to which the endorsement might otherwise entitle the endorser 
to apply it. As for instance, "Pay to A. B. only.*' This 
would be a restrictive endorsement, and would restrain the 
general negotiability of the note. 

Endorsements may be in blank, or in full, restrictive, or 
general, qualified or conditional. If the endorsement be in 
blanker full, it amounts, in contemplation of law, to aeon- 
tract on the part of the endorser, with and in favor of the 
endorsee, and every subsequent holder to whom the note 
may be transferred. First, that the instrument itself and the 
antecedent signatures are genuine. Secondly, that he, the 
endorser, has a good title to the instrument. Thirdly, that 
he is competent to bind himself, by the endorsement, as en- 
dorser. Fourthly,, that the maker is competent to bind him- 
self to the payment, and will, upon due prasentraent of the 
note pay it at maturity, or when it is due. Fifthly, that 'if 
when duly presented it is not paid by the maker,, he, the en- 
dorser, will, upon due and reasonable notice given him of the 
dishonor, pay the same to the endorser or other holder. 
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Story on Prommissory Notes, §§ 142, 143, 155, and the 
authorities cited. In this case no such endorsement was 
made as would restrain the general negotiability of the note 
in question. It was an instrument endorsed in blank, and 
having reached the hands of McDonald, a holder for value, he 
had a right to transfer it to whom he pleased. No parol 
agreement between the original parties could be received in 
evidence to contradict, vary, or change the endorsement. 
That must speak for itself, so far, at least, as to all subsequent 
holders for value ; nor could an agreement in writing ofifset 
a Subsequent holder for value, who was ignorant of its exist- 
ence at the time of the transfer. 

In the next place, can Jones, the last endorser, be affected 
by the equities existing between complainant and Trucks at 
the time of the transfer of the note to the latter? It is con- 
tended, that as the note was overdue when it was transferred 
to Jones, he took it subject to all the equities between the 
antecedent parties. This, it seems to me, is laying down 
the rule too broadly. It is true, that the rights of the holder 
against the antecedent parties may be materially affected by 
the time of the transfer. But at this point the question pre- 
sents itself, to what extent is he affected ? wbat equities, as 
between the antecedent parties, can be successfully asserted 
against his right to recover? 

Story in his Treatise on Promissory Notes, sec. ITS, states 
the rule in these words: "If the transfer is after the maturity 
of the note, the holder takes it as a dishonored note, and is 
affected by all the equities between the original parties, 
whether he has any notice thereof or not. But when we 
speak of equities between the parties, it is not to be under- 
stood by this expression, that all sorts of equities existing 
between the parties, from other independent transactions 
between them, are intended; but only such equities as attach; 
to the particular, note, and, as between those parties, would 
be available to control, qualify, or extinguish any rights 
arising thereon." In Smith's Mercantile Law, page 277, the 
rule upon the same subject is laid down in these words: 
^^These equities as they are called, must be such as naturally 
arise out of the bill or note transaction, not out of some 
collateral matter, as for instance a right of set-off, which the 
maker or accepter would have had against the party who 
transferred it to the holder." The same doctrine will be 
found in Story on Bills, section 187, n. 3, and in the case of 
Burroughs vs. 3foss, 10 Barn, and Cress. 558. Story ou 
Bills, sec. 220, 3 Kent. Com., top paging 112, note 1. This 
rule, it seems to me, is founded in reason and sound policy. 
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If the holder of negotiahle paper, overdue, was to be made 
subject to all sorts of equities existing between the parties, 
arising out of collateral matters, the value of such paper 
would be much impaired, and one of the means adopted for 
facilitating commerce destroyed. My opinion, therefore, is, 
that the defendant Jones cannot be affected by the equities 
existing between the complainant Mathews and the defendant 
Trucks. This view renders it unnecessary to enquire into the 
validity of the offsets claimed. 

I have considered the questions arising in this case upoa 
their merits, without regard to a doubt wkich suggested 
itself to my mind as to the jurisdiction of a court of equity 
in such a case as the one presented by the bill. Upon the 
whole case, then, I am of opinion that complainant is not 
entitled to relief upon either ground assumed in his bill, 
and that the injuHction must be dissolved. 



LIABILITY OF RAILROADS.— NEGLIGENCE. 

Hunter v. Baltimore and Ohio Railroad Company, 

In the Circuit Court of Marskall County, Va. May Term, 1857. 

If while the engine or train is running upon the road, any portion of • the 
machineiy becomes injured or disarranged, the company must have the same 
repaired at the first point where such repair is practicable; and until such 
repair is made, increased care and diligence, sufficient to counteract such 
defect, are necessary on the part of the company. 

If sucb injury is not repaired at the first practicable point, the company are 
responsible for all injury or damage to the property of others, resulting from 
such defect. 

This was an action on the case for the killing of the plain- 
tiff's mare by the defendant's cars, one of the cars not being 
supplied with sufficient brakes. 

Russell for plaintiff. 

Wheate and Oldham for defendant. 

Thompson, J. 

"There is nothing in the laws of Virginia compelling per- 
sons to keep their stock enclosed or from straying about; nor 
is there anything in its laws compelling railroad companies 
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to enclose their roads and erect cattle-guards. Eailroad 
companies are corporations, authorized by the commonwealth, 
to construct their roads through the territory of the state, 
and to manage, run and use their engines, cars, trains, and 
road-equipage as is usual and customary, for railroads in ac- 
complishing the purposes and objects of their creation; but in 
80 managing, running, using and employing their engines, 
cars, trains and road-equipage, they are bound to have 
the same in good order, of good materials and .of approved 
construction, according to the art and skill generally adopted 
for such purposes, and they are bound to^ the exercise of such 
care, diligence and skill in their employees and agents, for 
the prevention of injury to the property of others, which may 
be upon, or in the vicinity of the road, as will reasonably 
attain this end — of prevention of injury to property situated 
as aforesaid, and at the same time will secure to the companies 
the proper management, running, use and employment of 
their cars, trams, and road-equipage in the performance of 
their lawful work ia accomplishing the purposes and objects 
of their incorporation. This opinion does not apply to the 
conduct of employees and agents, in 'crossing the highways 
of the commonwealth, where, under various circumstances, 
other questions of mutual negligence may arise, but which 
are not now in controversy or under consideration. 

If whjile the engine and train are 6ut upon the road, on 
their trip, any portion of the machinery or any part of the 
engine or train, becomes injured or deranged, the employees 
and agents of the company conducting and managing the 
same, are bound to have the same repaired at the first point 
where such repair is practicable, and if such repair is im- 
practicable, then they are bound to such increased care and 
diligence in conducting and managing the same, as will 
countervail and prevent any injury from resulting because of 
such defect or incapacity as aforesaid. 

If such injury or derangement of any portian vf the 
machinery or any part of the engine or of the train, is not 
repaired at the first point where such repair is practicable, 
the company are responsible for all injury and damage to 
the property of others which is the direct result of such 
neglect to repair, that is — if done with the exercise of extra- 
ordinary care and diligence, injury and damage shall result, 
which might have been prevented by the exercise of the or- 
dinary care and diligence due from the employees and agents 
of railrbad companies on the principles heretofore stated, if 
the said machinery, engine and train had been in good order, 
then the company is responsible. 
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What is reasonable care and diligence is a question of fact 
for the jury, under all the circumstances of the case, taking 
into consideration the time, i)lace, and the proper mode of 
running, management, use and employment of the engine as 
determined and settled by experience and skill in railroad 
running, and upon the principles stated embracing a 
knowledge of the habits of each particular class of animals, 
straying at large on the line of the railroad, and as such 
habits are affected and influenced by such railroad running. 
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McKesson Sf Robbins v. Cox, Phillips Sf Co. 

In the Circuit Court of Floyd County, Va. April Term, 1857. 

On the plea of 9, former judgment, the cause of action must appear to he precisely 

the same in both actions. 
Parol evidence is admissible to show whether the cause of action in the second 

suit was actually passed upon and decided in the first action. 

This was an action of assumpsit in the Circuit Court of 
F4oyd Co., tried at the April Term, 1857. The declaration 
was in the names of '^J. McKesson, D. C. Robbins, and G. 
B. Gilbert, merchants and partners, trading under the firm 
and style of McKesson & Bobbins/' The bill of particulars 
was made out in the name of "McKesson & Bobbins," and 
contained a number of items, amounting to about $160. 

The plea of non assumpsit was put in, and also a special 
plea, which was substantially as follows : " That the plain- 
tiffs had instituted their action in the County Court of Floyd 
againcH^ the defendants for the same causes of action as were 
alleged in this suit; that in the said action in the County 
Court, the defendants had pleaded no?i assumpsit, on which 
issue was joined; that the issue came on to be tried at the 
June Term, 1855, of said County Court, when a jury was 
empannelled for the trial of the issuq ; that the same was 
tried, a verdict found, and a judgment rendered for the 
defendants, as appears by the record," &c. To both these 
pleas the plaintiffs replied generally. 

By consent, a jury was dispensed with, and the whole case 
was submitted to the court. 
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Cook and Williams for plaintiffs. 
Staples for defendant. 

The plaintiffs proved that the defendants, some two years 
ago, admitted that the account was just and correct, and 
promised to pay it ; and they there stopped their case. 

The defendants then introduced the record of the suit in 
the County Court. It appeared that the parties were the 
same in both actions ; and the declaration in the case at bar 
was an almost literal transcript of that filed in the County 
Court. Issue had been joined in the County Court on the 

})lea of non assumpsit, and that issue was found for the de- 
endants, and there was a judgment in their favor for costs. 
The bill of particulars filed in the County Court was precisely 
like that filed in the present action in dates, items and amount; 
but it differed in a simple respect. The one filed in the 
County Court was made out in the name of "Oleott, McKes- 
son & Co.'' 

The plaintiffs then offered to introduce parol proof of the 
ground upon which the case had been decided in the County 
Court, to the introduction of which the defendants objected ; 
but the court overruled the objection and admitted the evi- 
dence. The plaintiffs introduced the attorney who had man- 
aged the first cause, and he testified that upon the trial the 
bill of particulars was tendered ; that the defendant objected 
to any proof of that account, because it was- drawn up in the 
name of ^'Oleott, McKesson dt Co./' while the declaration and 
all the proceedings were in the name of ^'McKesson & Bob- 
bins;" that the County Court sustained the objection and re- 
fused to pe! mit any evidence to be given in proof of the ac- 
count; that the account was never submitted to the jury nor 
passed upon in any way ; and that he, instead of excepting 
to the opinion, or suffering a nonsuit, permitted a verdict to 
pass. There was really no trial on the merits. 

Fulton, J. 

Estoppels are not favored in law, *'for they conclude a man 
to speak the truth." They must be "certain to every intent." 
If, therefore, there be any material difference between the 
action in which the judgment was rendered, which is relied 
upon as an estoppel, and the one now on trial, the plaintiffs, 
are not concluded. I think there is a material difference. ^ 
In every action of indebitatus assumpsit, the bill of particu- 
lars is substantially a part of the declaration. The plaintiff 
is allowed to prove nothing which does not appear in his bill 
of particulars, unless it is specially described in the deplara- 
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tion. See Code of Virginia, page 648, see. 13, and page 
669, § 43. The bill filed with the declaration in the County 
Court did not correspond with the declaration, and that court 
properly rejected proof of its correctness. But the result is 
this ; the bill now filed in the present action differs from the 
former one ; those bills are respectively parts of the deolara* 
tions to which they are attached; therefore, the declarations 
difier in a material point ; the causes of action cannot be con- 
sidered the same ; the estoppel is not complete — not ^ ^certain 
to every intent," and the plaintiffs are not now precluded 
from proving their claim. 

But there is another ground, and that is the one on which 
I admitted the parol proof. In the case of Weaver v. VowkSj 
2d Rob. Rep., 438, part of the claim of the plaintiff was with- 
drawn from the consideration of the jury, after it had been 
submitted to them, and an action was subsequently brought 
to recover that part. Upon a plea similar to that now relied 
on, the plaintiff was allowed to prove that the subject-matti^ir 
of the second action was not passed upon by the jury. Kow 
if he could be permitted to prove that part of his account 
was withdrawn, may he not be allowed to prove that the 
proof of the whde was not submitted to the jury, and that 
there was, in fact, no trial on the n>erits? I think that case 
decides this one for the plaintiffs. 

As there is no pretence that the debt is not justly doe^ T 
shall render judgment for the plaintiffs. 



COMPANY'S LIABILITY FOR SLAVE EMPLOYEE.* 

I 

Strachan v. /{idhneiid and IkamOe RaUroad Co. 

Richmond, Va. 

The hirer of a slave is liable where the slave is killed in consequence of the 
want of skill or care on the part of the hirer's overseer or agent, co nlrffi i tjy 
the slave, while employed in the hirer's service. 

The duty of passive obedience on the part of a slave takes such a case out of 
the operation of the general rule established in cases where an employee is 
killed or injured by the negligence or misconduct of a co-employee, without 
default of the emptoyer, both employees being free agents. 

This case was submitted by the respective parties to arbi- 
tration, upon the following statement of facts agreed: 

^Although '^is case is not binding in authority upon any court, the parties 
having submitted the matters in issue between them to arbitration ; yet the no> 

17 
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The following facts are agreed upon by the parties, by their 
counsel, to be read by the arbitrators and their umpire, and 
to be regarded by them as admitted: 

1. That by an agreement between the parties, dated the 
Ist day of January, 1856, herewith exhibited marked No. 1, 
the defendants hired of the plaintiff two negro men, named 
in the agreement, upon the terms and conditions therein ex- 
pressed, and to be employed as therein prescribed ; and that 
according to the terms of the said agreement, the defendants 
had the right taemploy the said negro men as firemen, when 
the superintendent so directed ; and gave increased hire for 
them on that account. 

2. That on the 12th day of January, 1856, the negro man 
named Arthur was, by direction of the superintendent, era- 

Sloyed as fireman on the down mail or passenger train of the 
efendants; that he had been hired by them of the plaintiff 
for the previous year, 1855, and been en) ployed as fireman 
during that year, and also in 1856, up to the time of his 
death; and that on the said 12th day of January, 1856, while 
acting as fireman on the said down mail or passenger train, 
he was killed by a collision between that train and the up 
mail or passenger train. The duties of a fireman, when a 
train is in motion, are, to stand on the platform of the en- 
gine or of the tender, "to fire the engine" by throwing wood 
into the furnace or fire-box, and to attend the brakes on the 
tender. 

3. That'on the said 12th day of January, the down pas- 
senger train left the upper terminus of the railroad, and the 
up passenger train left the depot at Eichmond, at the proper 
hours of leaving, as required by the time tables. Imme- 
diately after the up passenger train left Richmond, the su- 
perintendent, as was customary and proper, started a freight 
train up, but with directions to lay over at the junction. 
Shortly after the trains left Richmond, it commenced snow- 
ing rapidly, so that the said up freight train could get no 
further than the Coalfield station, about thirteen miles from 
Richmond. The up passenger train arrived at the ''Junc- 
tion" about 53^ miles from Richmond, 15 or 20 minutes after 
the time for its arrival there, which was 12 o'clock M., and 
too late for it to reach the passing point of the passenger 

velty and importance of the question discussed and decided, and the ability and 
learning of the legal gentlemen who decided it, will render it at least persuasive 
in its character, whenever a similar case shall be brought before a legal tribunal. 
For these reasons, and because of the absolute dearth of any authority upon the 
subject, we have thought proper to publish the decision. — Ed. 
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trains; and according to the regulations prescribed by the 
defendants, that train should have waited at the Junction for 
the arrival of the down passenger train, until it arrived there 
or was heard from. The conductor of the up freight train, 
after getting to the Coalfield station, in violation of all the 
regulations, left his train there, and proceeded with his en- 
gine to the Junction, where he arrived about 5 P. M., and 
found the up passenger train there waiting the arrival of the 
down passenger train. The conductor of the up freight train, 
after getting to the Junction, declared his determination, 
though there was, as he said, some risk, and though he 
thereby would violate the regulations, to proceed to the end 
of the railroad, to clear the snow from the track ; and there- 
upon the conductor of the up passenger train, against the re- 
monstrances of his engineer, but urged to do so by the pas- 
sengers, and believing that the engine of the down passenger 
train was an inferior one, and that after six hours delay it 
was probably stopped and would not get on, determined to 
proceed with his train. He accordingly attached the up 
freight engine in front of the passenger engine, to enable 
him to proceed, and thus proceeded with his train, drawn by 
two engines, at nearly the usual speed of passenger trains. 
The down passenger train, in consequence of the heavy snow 
at the upper part of the line, reached Keysville, about 20 
miles from the Junction, with difficulty, and found there the 
freight engine of the down freight train ; and the conductor 
of the down passenger train, as the regulations authorised, 
(Ordered the said freight engine to be attached to his train ; 
and having the right to the track, he proceeded with as much 
dispatch as possible, and reached Meherrin station, Hi miles 
from the Junction, at about 15 jninutes after 6 P. M., and 
after stopping there to take in wood and water, which usually 
occupies about 5 minutes, he again proceeded with the two 
engines, and had not proceeded more than between one quar- 
ter and one-half of a mile from the said Meherrin station, 
when he met the up passenger train, and the collision occur- 
red, which caused the death of the negro man Arthur. 

4. That on the said 12th day of January, 1856, Wm. L. 
Cheatham was the conductor, and Thos. Talbottthe engineer 
of the down passenger train; Wm H. Tredway the conduc- 
tor, and Chas. Jones the engineer of the up passenger train; 
and J. Ahem the conductor, and W. G. Freeman the engi- 
neer of the up freight train; and that according to the regu- 
lations, the conductor has control of his train and of its 
movements, and the conductor of a passenger train has the 
right to command the services of the conductor and engineer 
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of a freight train, when needed. That all the said couduo- 
tors and engineers were, in their general character, compe^ 
tent, trusty and faithful officers and agents; had been a lan^ 
time in the service of the Company, and had bee.n, previous 
to the day of the collision, disfcree*, prudent and careful ia 
the discharge of their respective duties ; and that the defen- 
dants are not chargeable with any want of due caution or 
judgment in their appointment or employment. 

6. That the collision aforesaid was occasioned by the viola- 
tion of the regulations of itii defendants, under the circum- 
stances before mentioned, by two of their officers, the con- 
ductors of the up passenger and up freight trains, with the 
assent of the engineer of the up freight train, while in the 
discharge of their duties, and with full knowledge of the said 
regulations; and that for their carelessness and neglect of 
their duty and culpable disregard of the regulations, they 
were all three discharged from the service of the Company. 

C. The negro man Arthur was killed by being caught be- 
tween the sides of the engine and tender of the down passen- 
ger train, while in the discharge of his duty, or in the act of 
jumping from the tender at the moment of the collision — the 
engine and tender being forced together by the collision, so 
that he was badly crushed, and died almost instantly. 

7. The said negro man Arthur was worth |90O at the time 
he was so kiUed. 

Upon these facts, the plaintiff contends that he is entitled 
to TiOcover of the defendants the said sum of $900, with in- 
terest from the 12th day of January, 1856, until paid; and 
the defendants say they are not liable for any part of the 
said sum. 

Griswold & Claiborne, for plaintiff, contended that this 
case was outside of the general ruk relating to the liability 
of companies, where one employee or servant is injured by 
the negligence or misconduct of a fellow-servant or co-em- 
ployee in the course of their common employment. In op- 
position to the mass of authority in favor of the rule exempt- 
ing companies from liability in such cases, is the case of The 
LittU Miami B. B. v. Stevens, 20 Ohio Rep.; 415, cited in 1st 
Am. Railway Cases, 569; where it is held that the company 
is liable for damage done by one of its servants to another. 
But this doctrine cannot by any feir rule of construction be 
applied t^ a case where the servant so injured is a slave and 
thus property, without free agency or voljtion, except in a 
limited sense. It wiH be seen in the opinions of the judges 
who have settled the doctrine upon this subject, that all put 
it upon the basis of free agency upon the part of the. em- 
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ployee, volition, the power to complain, and to quit the ser- 
vice, to refuse to go on a dangerous errand or journey, or to 
perform a hazardous service. PriesUy v. Fowler^ 3 M. & W., 
1 ; Wigrmi^ v, Jay^ 5 W. H. & G., 354 ; Basaett v. NortvicJi 
it W, B. J?., Law Reporter, Feby, 185T; Brovm v. Maxwdly 
6 Hill, 592. This mode of reasoning will be found to run 
through the opinions of all the judges. They all virtually 
contemplate cases of free white servants, having full volition 
to refuse to act and abandon the service. This distinction is 
clearly taken by Lumpkin, J. in Scudder v. WoodbridgCj 1 
Kelly's Rep., 195, (Sup. Ct. of Q-eorgia,) cited in 1st Am, R. 
R Cas., 569. There the court held that "the doctrine that 
the principal is not liable to an agent or employee for dam- 
ages occasioned by misconduct or negligence of another agent 
or employee, is not applicable to slaves " — their position in 
our section of country does not allow them to direct or inter- 
fere; complain they dare not, and leave they cannot. Again, 
all the cases referred to apply to persons and not to property. 
A slave is property, and the sqbject of bailment The opin- 
ions in Scudder v. Woodbridge show that the judges meant to 
distinguish between persons and property. In Palersonv. 
Wallace^ 28 Eng. Law and Eq. R. 50, a master was held re- 
sponsible because one of his servants or agent-s placed a stone 
in a dangerous position near the mouth of a mine^ by which 
a workman was killed. See Phcu B. B. Co. v. Derhy^ 1 Am. 
Railway Cas. 128. 

GiLBS, for defts. The general principle, that principals 
are liable for the acts of their servants or agents done in the 
line of their employment, even when contrary to express or- 
ders, is not denied. But it is equally undeniable that the 
jirincipal is not liable for an injury received by one of his 
servants or agents in consequence of the negligent or careless 
acts of another of his servants or agents,>both acting in their 
respective employments in the same service, and when the 
principal himself \s guilty of no negligence or carelessness 
m the selection of his servants or agents, or in exposing 
them to improper risks. 2 Rob. Prac, 710, 71 J, (new,edit.iJ 
and cases cited ; Priestly v. Fowler y 3 M. & W. 1, 4 M. & W. 
6 ; Wtffmore v. «7ay, 5 W. H, & G. 364 ; Broipn v. Maxwdl^ 
6 Hill, 592; Murray v. S. C. B. B. Ca, 1 McMuI,, 385; Far- 
neU v. Boston & W B. B. (Jo., 4 Met, 49, 1 Am. Railway Ca. 
339 ; Rayes » Western B. B. Co., 3 Cush., 270, 1 Am. Rail- 
way Cas., 564 ; Coon v. Syracuse & Uiica B. B. Co. .6 Barbour, 
231 ; Hutcheson v. B. B. Co., 5 W. H. & G. 349. There is no 
decision touching the question in any of our Virginia Cases, 
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No case is to be found in the authorities which controverts 
the principle established by the cases referred to. 

The maxim respendent sttperiory as remarked by the court 
in the case' of FarweU v. Boston dc W, R, B, Co., does not ap- 
ply to the case of an agent or servant bringing, an action 
against the master for an injury inflicted by a fellow-servant 
in the course of their eriiployment. That maxim rests on 
considerations of public policy and security, and cannot ap- 

{)ly to the case between a servant and master, which is regu- 
ated by contract, which may by express or implied stipula- 
tions, define all such risks and perils as the employer and 
servant respectively intend to assume and to bear, and which 
must be presumed to be defined. 1 Railway Cas., 344. 

In the construction of such a contract, no stipulation of 
indemnity can be implied. As said by Alderson B. in Hut- 
cheson v. B. B. Co,, "the principle is, that a servant when he 
engages to serve a master, undertakes, as between him and 
his master, to run all the ordinary risks of the service, and 
this includes the risk of negligence on the part of a fellow- 
servant, whenever he is acting in discharge of his duty as 
servant of him, who is common master of both." This prin- 
ciple is sustained by all the cases. The policy of the law is 
to make the agents and employees of railway companies care- 
ful and attentive. If their contracts with the companies were 
construed to contain such an implied stipulation of indem- 
nity, it would rather tend to lessen vigilance. The pay of 
the employee is regulated to a considerable extent by the 
risks of the service, and it would be unjust and unreasonable 
to hold the employer responsible for the very risks which the 
employee, by the receipt of higher wages, has taken upon 
himself. The principle applies too, as well where the em- 
ployees are engaged in different departments, as where they 
are engaged in the same department of their common service. 
Nor can there be perceived any difference in the applica- 
tion of the principle to the case of a slave employee. The 
contract, though made by the master for the slave, is the 
same. It is made by him for the services of the slave, whom 
he has as much right to subject to such service, as if it were 
himself. He, and not the slave, claims to receive the indem- 
nity ; he, and not the slave, has already the wages enhanced 
by the risks of the service. There is no more reason why he 
should have the contract interpreted to contain an implied 
indemnity, than there would be, if his own services were the 
subject of contract Considerations of humanity, no less than 
of policy, forbid such an interpretation. For if the master 
nnaerstbod that he would be indemnified for the loss of his 
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slave, he would be less cautious in subjecting him to the 
hazards of a dangerous employment, and less regardful of 
the character of those to whose dominion he subjects his 
slave. 

Apply these principles to this case upon the facts agreed. 
It cannot be pretended that the company was in default, 
either in regard to the selection of its agents, the condition 
of the road, the regulations governing it, or the rolling stock 
upon it. The slave was engaged in the performance of his 
stipulated duties, and the accident was occasioned wholly by 
the negligence and carelessness of a fellow-servj^nt, engaged 
in the same service, in disregard of the regulations of the 
company. By the plaintiff's contract, he had assumed, in 
consideration of enhanced wages, the ordinary risks and 
hazards incident to the employment, and amongst the rest, 
those which might be occasioned by the negligence or care- 
lessness of fellow-servants. The same slave had been in the 
same employment the year before, and the plaintiff must 
therefore be presumed to have made his contract with full 
knowledge of all the facts, and to have taken upon himself 
all the risks incident to the employment. 

And^^now, as to the case oi Scudder v. Wbadbridge, cited by 
plaintiff in second note of argument. It is apparent, from 
an examination of this authority, so much relied on by the 
other side, that it was not only unnecessary to a decision of 
the case upon the facts found by the jury, but that it takes 
an extremely superficial and contracted view of the grounds 
on which the principle is foundeJ. In that case the defen- 
dant had employed a mason for captain, a black man for hfs 
engineer, and had not other hands on board sufficient or 
skillful for the management of a steamboat, and the injury 
was occasioned by the want of competent and skillful per- 
sons. The charge of the court below was, that if a person 
did not employ proper persons to control or navigate his boat, 
he would be responsible for injuries arising therefrom; and 
the jury, the question of fact being left to them, found the 
negligence in appointing to exist. This beinj; so, the in- 
struction of the court below and the finding of the jury were 
undoubtedly right and consistent with the principle we con- 
tend for, and it was unnecessary to modify it in the court 
above. It appears, too, that the slave was employed "out of 
the county," in violation of the contract of hiring, and that 
"though shipped as a carpenter, he had been ordered by the 
captain to perform the perilous service in which he lost his 
lifet Upon either of these grounds, the employer was liable 
in th :t case^ for a violation of his contract, and it was unne- 
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cessary to decide that the priDciple contended for here has 
no application to any other than/ree white agents" Besides, 
the court, in proceeding to ar^ue that the rule cannot he ap- 
plied to the case of slaves, entirely overlooks the true ground 
on which the principle rests, and supposes that it rests mainly 
on the argument in its favor derived from puhlic policy. All 
the cases, however, show that the rule rests upon the ground 
that, as between the employer and the employee, their liabiU- 
ties are regulated by contract, and must oe governed by the 
stipulations of the contract, expressed or implied, and that 
when there is no express stipulation for indemnity against 
the risks of the employment, none can be implied from the 
nature of the contract, but on . the contrary, where higher 
compensation is paid in consequence of such hazards, it must 
be inferred that the employee has taken such risks on him- 
self. The principle we contend for is based upon the con- 
struction of the contract and the ground of public policy. 
This view of public policy, upon which the Georgia Court 
exclusively argues, is merely used by the court in aid of the 
principle and not as its foundation. 

As to the case of Scudder v. Woodbridge, then, so far as it 
forbids the application of the rule to any other than the case 
of **/ree white agents," its decision is a mere obiter dictum, 
founded on a total misapprehension of the rule, its founda- 
tion as well as its effects. 

Griswold & Claibornb in reply. The contract between the 
iirer and hiree of a slave is nothing but a bailment for hire. 
This is settled doctrine wherever slaves are known, and in 
such bailment, the bailee is bound for himself and his agents 
to use proper care and diligence to protect the property. — 
Randolph v. HiUj 1 Leigh, 383; Biles v. Holmes, 11 Ire., (N. 
C.) 16; McDanidv, Emanuel, 2 Richardson's (S. C.) Beports, 
465; Downey v. Stacey, 1 La. Rep., 446. 

Peachy R. Grattaw, ? ^ t .. . 
Andbew Johnston, ' \^rbttrat<n-s. 

The decisions in England and in several of the United 
Statues, with a few exceptions, seem to establish the principle, 
$hat a' master, in a case where no negligence is imputable to 
himself, is not liable for an injury sustained by one servant, 
in consequence of the negligence of another. But as these 
decisions have been given in cases where both of the servants 
were/ree agents, it is contended that the rule is not applica- 
ble where the injured servant is not/ree, but a slave, and is 
to be regarded, not merely as a person employed, but as 
property bailed to the master under a contract for hire. 
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It is not without difficulty that we have arrived at a eon- 
elusion upon this question. There are cases enough, in 
which owners of mines, steamboats, &c., have been held 
liable for slaves killed in their employment But, in most 
of these, there were circumstances tending to show negligfence 
on the part of the employers, or a departure from the terms 
of the contract of hire ; while in only one of them (that of 
Scudder v. Woodbridge, 1 Kelly, Georgia Rep. 195) i«< the 
precise question adverted to ; and in that, it must be admit*- 
ted, it was not absolutely necessary to be decided. 

The absence, of any discussion of this point in the cases, 
where loss of slaves constituted the cause of action, and es- 
pecially in the only cases cited from the Virginia Reports, 
{Bcnuiolpk V. JBiK, 7 Leigh 383,) added to the comparative 
recentness of the cases establishing the general doctrine> 
justifies us in regarding the question as an open one in this 
state, and throws us back upon such general principles as may 
be gathered from the cases themselves. 

It is to be remarked, that in most of them, it is contended 
ia general terms oii the one side, and does not seem to be 
controverted on the other, that the employer is liable, where 
a slave is killed by the want of skill or care on the part of 
his overseer or agent corUroUing the slave while employed 
in the master's service. The counsel for the defence, without 
setting up the distinction presented in the argument in this 
casep have denied the want of skill or prudence imputed to 
the overseer or agent, and tacitly conceded the liability of 
the owners, if the contrary had been proved. This may 
have proceeded from regarding the slave as one bound to 
obedience, and incapable of abandoning an employment 
which was dangerous; or it may have been upon the ground, 
that the captain of the vessel, or the overseer of the mine, or 
other agent, was vested (as to the slave employed) with the 
full authority of the owner, and employer, and should be 
regarded as his substitute, for the purpose of fixing his lia- 
bility. It seems necessary to adopt one or the other of these 
views, in order to explain these cases, or to suppose that the 
general doctrine, exempting employers from liability for in- 
juries occasioned to one servant by the negligence of another 
was altogether ignored. 

We think that in comformity to either of these principles, 
the decision of the present case, must be in favor of Strachan. 
If we adopt the latter, (which is the narrower of the two,) 
we find a close analogy between the office of the captain of 
a boat, and that of the conductor of a railway train. The 
nature and extent of their authority, their power to control 
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the movements of the steamboat, or the locomotive and cars, 
their right to exact obedience from all the officers and hands 
connected with their duty, and their responsibility, are all of 
a very high grade, and constitute them, while acting in the 
sphere of their employment, representatives of the company 
itself. 

We admit that this view cannot be fully reconciled with 
the remarks of the judges in some of the English and 
American cases ; but it is to be borne in mind, that these 
cases related iofree agents, and that they are themselves 
irreconcilable with the views of the employer's liability in 
the case of slaves, assumed in the Southern cases as the 
plaintiff's, and not gainsaid by the defendant, or negatived 
by the court. And we think, therefore, that upon this ground 
the decision of this (to us) most novel question may be fairly 
rested. If the other principle be looKcd to, and adopted, 
in explanation of these cases, to wit: that the duty of passive 
obedience on the part of the slave, takes the jpase out of the 
operation of the rule in the case oi free agents, the award in 
the present case will be sustained on broader ground, and if 
neither of them be admitted as a qualification of the general 
doctrine, then the doctrine itself seems to be wholly unrecog- 
nized, to say the least, by the courts of the Southern states. 

Our award is, that the Richmond and Danville Bailroad 
Company pay to Theophilus F. Strachan, the sum of nine 
hundred dollars, the estimated value of the slave named 
Arthur, who was killed while in the employment of the said 
company. 

AprU 16, 1857. 
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Joka A, Philips v. Patritk Murphif, AdminUtraior. 

A deed conve3ring one*8 actwe urvices for fiot years, passes no property, in the 
person making it, but gives a chote in action, and is not against the policy of 
the law. 

Action of Debt, tried before Person, Judge, at a Special 
Term, (June, 1856,) of Cumberland Superior Court. 

* Jones* Law Rep.,.volame 4, number 1. 
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The plaintiff declared on a bond, of which the following is 
a copy: 

*' Six months after date, we, or either of us, promise to pay 
Charles D. Nixon, administrator of Louis A. Nixon, or order, 
the sum^ of one hundred and twenty-five dollars for value re- 
ceived, in hire of a certain negro, Eobert Mills, for the term 
of four years, or so long as Louis A. Nixon was entitled to 
the services of the said negro." (Sealed and delivered.) 

The due execution and delivery of the bond and its assign- 
ment to the plaintiff, were admitted. The negro, Mills, by 
an instrument of writing, under seal, had entered into a cov- 
enant with Louis A. Nixon, as follows : 

"Know all men by these presents, that I, Eobert Mills, 
for and in consideration of sixty dollars, to me in hand paid, 
at and before the sealing and delivery of these presents, the 
receipt whereof is hereby acknowledged, have given, granted, 
bargained and sold, and by these presents do give, grant, 
bargain and sell unto Louis A. Nixon, his executors and as- 
signs, my active services, as a servant, for the full and entire 
term of five years, and the full and entire control of my per- 
son and labor during that entire time." (Sealed and de- 
livered.) 

After Ihe execution of the latter instrument, Mills was, 
against his consent, put into the possession of the intestate, 
Barksdale, by tlie plaintiff, as administrator of Louis Nixon, 
and the bond, declared on, taken as the consideration of such 
transfer of the said Mills. 

It was contended by the defendant, that this bond was void 
as being against the policy of the law. It was further con- 
tended, that the covenant, conveying his services, was void, 
and gave the covenantee no right to the services of Mills, as 
no man could sell himself into a state of slavery ; and that 
the consideration expressed on the face of the bond sued on, 
was, therefore, void. 

The foregoing facts being submitted to his Honor, as a case 
agreed, he gave judgment for the plaintiff, and the defendant 
appealed. 

a G. Wright for the plaintiff. 
Shepherd for the defendant. 

Pearson, J. 

There is nothing in the transaction against the policy of 
the law. The legal effect of the deed executed by Mills to 
Nixon, was, not to make a slave of Mills, or in any way vest 
in Nixon a title to him as property ^ but simply to give Nixon 
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a right to his service for fiv« years, upon an executory agree- 
ment, for a breach whereof an action of covenant would lie. 
The fact that Mills i» a free negro makes no difference, for a 
white man may bind himself in the same manner. Indeed, 
it is common in some portions of the State, for white mea to 
hire themselves during crop time, or for a year. The pecu- 
liarity about this contract is, that it is for five years, and is 
extended, by express words^ to the assigns of Nixon. In 
fact, it is clear, from the language used, that the parties sup- 
posed that Nixon acquired, under the deed, some right more 
tangible than a chose in action against a free negro 1 This 
supposition, however, does not alter the legal effect of the 
-deed. 

The other ground, as to a failure of consideratioB, was 
properly abandoned. At law, deeds do not require a consid- 
eration, except such as operate under the statute of uses, and 
a failure of consideration is not noticed, although in some 
case.s relief is given in equity. We do not intend to intimate 
that this is one of those cases. There is no error. 

Per Curiam. Judgment affirmed. 



Kenneth Hf/man Jdm'r, v. Henry Gray. 

Where one sues as administrator, he is not hoand to prodace his letters of adioin- 
istration on the trial. 

Where one receives money as an agent, no cause of action acccrues until a de- 
mand is made, and consequently, the statute of limitationfi runs only from that 
time. 

Where an agent has money in his hands, and when demanded, denies his obliga- 
tion to pay, there is no principle upon which he can be charged, with interest 
further-back than the time of such demand. 

Assumpsit, tried before Person, Judge, at the Spring Term, 
1856, of Martin Superior Court. 

In 1840, the defendant received, in the way of the compro- 
mise of a law-suit, a sum of money in whicli his brothers and 
sisters, and their children, were interested as well as himself. 
In compromising the suit, and receiving the money, the de- 
fendant acted as the agent of the next of kin of one Pearce, 
from whose estate it was derived. Among these next of kin 
was the plaintiff's testator, William Ehodes, who was the 
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only child of Catharine, a sister of the said Pearce. His 
mother and himself had removed from the State some years 
before the death of Pearce, and she and her hasband both 
died before her brother. It was reported that William, the 
son, was also dead, without leaving issue, the defendant, &c., 
being his next of kin. Under this impression, his share was 
distributed and paid over to these next of kin. It turned 
out, however, that William was not dead when the money 
was distributed, but had only died a year or two before this 
suit was brought. The plaintiff having administered on 
the estate of William Rhodes, demanded hi« share of the 
money, but the defendant replied, " he had paid over all in 
his hands and had receipts for the same," and added, ^' if he 
had not paid it, it was out of date ; so he refused to pay. 

Upon this state of the case, the defendant's counsel asked 
his Honor to instruct the jury : 

1st. That the plaintiff could not recover, because he had 
not produced the record of his appointment as administra- 

2nd. That as William^hodes was living when the defend- 
ant received the money, his cause of action then accrued, and 
that the statute of limitations began to run from that time. 

But the Court charged, that the cause of action did not ac- 
crue until a demand was made, and the statute did not begin 
to run till that time. He further charged, that if, when the 
demand was made, he denied the obligation to pay the money, 
and refused it, the defendant would be liable for interest from 
the time he received it in 1840. Defendant excepted. 

Verdict for the plaintiff. Judgment and appeal. 

Donndl for plaintiff. 
Winstoriy Jr. for defendant. 

Pearson. J. 

1. Where a plaintiff sues as administrator, "profert" of his 
letters of administration must bo made in the declaration, 
and the defendant may crave "oyer," but the plaintiff is not 
bound to produce them at the trial. This is a . familiar rule 
of pleading. 

2. The defendant, having received the money as the agent 
of the plaintiff, was not bound to seek him for the purpose 
of paying :it over; so, we agree with his Honor, that the 
cause of action did not accrue until a demand; consequently 
the statute of limitations did not begin to run until the de- 
mand. 

3. It is clear, as the defendant was in no default until the 
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demand, if he had then paid over the money, he would not 
have been chargeable with interest. We can see no principal 
upon which he can be charged with interest, except from the 
date of the demand. Because of the fact, that instead of 
paying the money, when called on, he said, "he had paid it, 
or, if not, it was out of date, and he should not pay it," he 
was wrong, and was put in default from that time ; but how 
it can have relation back, we are unable to see. If it did re- 
late back so as to terminate the agency, and give the plaintiff 
a cause of action, and^ thereby entitle him to interest, it 
would necessarily have the further effect of letting in the 
statute of limitations. 

There is error in regard to the interest, and, as the case is 
presented, we are not able to enter judgment for the proper 
amount, but must direct a venire de novo. 

Per Curiam! Judgment reversed. 



Joseph Waldo and Company v. Levin JoUy, 

Where clivers dealings are included in an account, the aggregate of which ex- 
ceeds sixty dollars, the plaintiff can omit, or give credit for, any items he may 
choose, so as to hring the case within the jurisdiction of*a single magistrate. 

Where there is but one item of dealing, which goes beyond sixty dollars, this 
cannot be done. 

The plaintiff cannot, however, after thus obtaining jurisdiction, prove the account 
under the book-debt law ; for under that, he has to swear that the account 
sued on contains a full statement of all their dealings. 

This was an action of assumpsit, begun by warrant, and 
brought up to the Superior Court of Martin, where it was 
tried before Saunders, J., at the Fall Term, 1856. 

The only question in the case was, whether, on an account 
containing various particulars amounting, in all, to more 
than sixty dollars, items could be credited so as to bring it 
within the jurisdiction of a single justice of the peace; the 
credit being entered for that purpose only. 

His Honor, upon this question, was of opinion with the 
plaintiff, and gave judgment accordingly; from which the 
defendant appealed. 

Winston^ Jr, and Donnell for plaintiffs. 

No counsel appeared for the defendant in this Court.. 
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Nash, C. J. 

The action commenced before a single magistrate upon an 
account for sixty dollars ; the account was, originally, for 
|72 95, but upon it was a receipt for |12 96, leaving the 
amount claimed, as stated in the warrant. On the argument 
it was insisted that the account, in its legal character, was 
one, and could not be cut up, without the assent of the de- 
fendant, into different parts, so as to bring it within the ju- 
risdiction of a justice of the peace. 

We do not agree to the proposition. It is not true in law. 
Wher6 an account copsists of divers' dealings of the parties 
at different periods of time, each dealing is a several transac- 
tion, and an action may be maintained on each. Thus, if a 
merchant has a store and black-smith shop, although the ac- 
counts are kept in the same books, he may bring an action 
upon each separately. 

If there be but one dealing, as the sale of a horse at |75, 
the plaintiff cannot give a single justice jurisdiction, by enter- 
ing a credit ; but where there are separate and distinct deal- 
ings, the plaintiff may warrant upon such portion of the ac- 
count as he may elect, and introduce any number of the deal- 
ings he thinks proper. In the latter case the statute of limi- 
tations runs from the date of each dealing. See Green v. 
Calddeugh, 1 Dev. and Bat., 320. 

This doctrine does npt apply to actions under the book- 
debt law, when the plaintiff sustains his action by his own 
oath ; because the plaintiff has to swear that the account ren- 
dered contains a true account of all the dealings. 

We hold that the plaintiff in this case had a right to this 
action, without reference to the credit entered on the account, 
and that the magistrate had jurisdiction. 

Per Curiam. Judgment affirmed. 



Doe on dem, of David Kerns ▼. Samuel Peeler. 

A deed executed by the husband, for land belonging to the wife, his own name 
only being inserted in the several parts of the body of the deed, which is sub- 
sequently signed and sealed by the wife,'and her privy examination taken, does 
not pass the estate of the wife. 

This was an action pf bjbctmbnt, tried before Elus, J., at 
the Spring Term, 1856, of Eowan Superior Court. 
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The lessor of the plaintiff claimed title, as the heir-at-law 
of Polly Kertts, wife of Peter Kerns. It was proved that 
both Peter Kerns and his wife were dead before the bringing 
of this action, and that the lessor, David, is their only child, 
and the heir-at-law of the said Polly. The lessor of the 
plaintiff proceeded then to establish title in hifi mother and 
ancestor, the said Polly. To this end he read in evidence a 
deed to one Moore, the fether of the said Polly Kerns,, who 
died in the life-time^ and during the coverture, of the said 
Peter and Polly, whereby the land descended to her, who 
was his heir-at-law. He then proposed to show that Peter 
Kerns claimed and possessed the land in question in right of 
his wife, and that the defendant, and those from whom he 
derived title, claimed under the said Polly, as well as Peter 
Kerns, and werCj therefore, estopped to deny her title, and 
he read in evidence a deed from the said Peter to one Swink, 
and from the said Swink to one Anthony M. Peeler, and a 
de&d from saiid Anthony M. to the defendant. Th« deed from 
P. Kerns to Swink was also signed by Polly Kerns, to which 
there was attached a probate and privy examination of her 
as a feme covert. He then introduced two witnesses, Wil- 
liam Walton and Daniel Kerns, who testified, that the deed 
from Peter Kerns to Swink was originally signed, sealed and 
delivered, by him (Peter) alone, under which Swink took 
possession; that some time thereafter, Swink, being informed 
that his grantor, Peter. Kerns, derived title to it through his 
wife, became dissatisfied, and told said Peter, in the presence 
of his wife, if she would sign the deed also, he would be con- 
tent ; whereupon, the parties all being preseni> it was thus 
signed by her. 

The defendant insisted that the deed subsequently signed 
by Polly Kerns, duly proved and authenticated, was suffici- 
ent to pass the title to Swink, under whom he claimed. The 
plaintiff, in reply, objected to the sufficiency of the deed for 
thajt purpose, because, that the probate, as to the husband, 
had been made several years after the privy examination; he 
also insisted that the privy examination was not valid. 

The Court, being of opinion with the plaintiff upon these 
several questions, instructed the jury that the- plaintiff was 
entitled to recover. To which defendant excepted. 

Verdict and judgment for the plaintiff, and appeal by the 
defendant. 

Boyden^ for plaintiff. 

Fleming and H. C.Jones^ for defendant. 
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Nash, C. J. 

Two questions are presented by the record. The one rela- 
tive to the privy examination of the feme covert, it is not 
necessary for us to consider. Another, which lies at the 
threshold of the defense, must be first disposed of. The land 
belonged in fee to Polly Kerns, who was the wife of Peter 
Kerns. Both of these persons died before the institution /)f 
this .suit, and the lessor of the plaintiff is the heir-at-law of 
Polly Kerns. To meet this claim, the defendant alleges that 
Peter Kerns and his wife, Polly, for valuable considerationj 
sold and conveyed the land in question to oi?e Swink, under 
whom he claims. If the deed produced by the defendant 
does convey the right of Mrs. Kerns, then the title is out of 
the lessor, and the action cannot be supported. That deed 
constitutes a part of the case, and operates only to convey to 
Swink, the right, title and interest, which Peter Kerns had 
in the land, and which was for his life only. It conveys 
away no interest belonging to Mrs. Kerns ; it does not pur- 
port, even, to do so. She is nowhere mentioned in the deed,- 
but it evidenoes simply a contract between Peter Kerns and 
Swink. It is true, it attempts to convey the fee simple, but 
it only conveys his interest. So far from its being the inten- 
tion of the parties to embrace Mrs. Kerns' interest in the laud 
when executed, at that time neither Kerns nor Swink appear 
to have known that she had any interest ; at least, Swink did 
not^ The case states, that sometime after the execution of 
the deed, Swink learned that Kerns claimed the land through 
his wife, and being dissatisfied, upon his proposition, Mrs. 
Kerns, with the approbation of her husband, signed her name 
to. the deed. This sufficiently shows that the contract of bar- 
gain and sale was solely between Kerns and Swink, without 
any view to the interest of Mrs. Kerns. This brings us to 
the maiu question in the case : Did her signing and sealing 
the deed, under these circumstances, make her a party to it 
in law ? We are of opinion that it did not. The convey- 
ance from Kerns to Swink is dated Ist December, 1823, and, 
sometime afterwards Polly Kerns signed and sealed the deed. 
The deed to Swink was then executed, and he had taken 
possession before Polly Kerns attempted to execute it. For 
all the purposes of a conveyance, she might as well have 
signed and sealed a blank piece of paper. Our attention was 
called to the case of Vanhook Y,'Bamett, 4 Dev. 268, and to 
Smith V. Croker, 5 Mass. Rep. 539. Neither of those cases 
control this. The action in the first was upon an administra- 
tion bond, in which there was a blank left for the insertion 
of the names of the obligors. The name of Barnett was not 
18 
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inserted in the body of the bond, but he executed it with the 
other sureties. We take it, that the obligors had all signed 
and sealed the bond before their names were inserted in the 
body of it, and the only question on this point was, that in 
order to bind Barnett, it was sufficient that he should have 
executed it. So, in the case in Mass. Rep., which was an ac- 
tion against a surety upon a bond, the surety signed the in- 
strument before his name was inserted. The court held it to 
be immaterial. These decisions were correct, but they do 
not fit our case. There are cases showing that it is not, in all 
instances, necessary for parties' names to appear in the body 
of an obligation : If he executes it by signing and sealing, 
as in the case of an obligation to pay money absolutely or 
conditionally. If the obligation begins "we promise to pay," 
&c., all the parties who execute it are bound; or where, in 
such an instrument, a blank is left for the names of the obli- 
gors. But all these cases fall short, for the reason assigned 
herein-before to govern this. The conveyance by Peter Kerns 
takes not the slightest notice of any interest in the land, pos- 
sessed by the wife, Polly. The deed was full and complete 
when Peter Kerns executed and delivered it, and the wife 
was no party to it. Nor did Swink bargain for her right, 
but for the husband's. The only way whereby, in our law, 
a feme covert can convey her real estate, is by joining her 
husband in the conveyance. It takes the place of the com- 
mon law assurance by fine. Justice Blackstone, in the 2nd 
vol. of his commentaries, page 355, says, "the fine is the 
usual, and almost the only safe, method whereby she can 
join in the sale, settlement, or yincumbrance of any estate." 
In order to assure the estate of the feme covert to the cog- 
nizee, she must be a party to the whole proceedings, and be 
privily examined. This mode of conveyance never was in 
force in this State. The conveyance by deed of' bargain and 
sale, accompanied by the privy examination of tlie wife, be- 
ing more expeditious and less expensive.. In analogy to the 
conveyance by fine, she must be a party with her husband in 
the conveyance at the time it is executed. It is not sufficient 
that, at any subsequent period, she signs and seals the deed 
so previously made. At the time she attempted to execute 
the deed, her husband had no estate in it, she, therefore, 
could not join him in the sale at that time. The legal title 
to the premises is not in the defendant, but in the lessor of 
the plaintiff. 

Pbr Curiab^. Judgment affirmed. 
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INDICTMENT.— PLEADING VARIANCE. 

Commonwealth v. Joseph Loving, 

In the Circuit Court of Floyd County. April Term. 1867. 

An indictment for retailing ardent spirits, contrary to law, charges that the de- 
fendant sold the spirits " at his own still house: " the proof is, that the distil- 

' lery belonged to the defendant and two other persons jointly — this is no vari- 
ance. 

An indictment against Joseph Loving, charging that de* 
fendant sold by retail, "at his still house'* in Floyd county, 
ardent spirits, to be drunk at the place of sale — without li- 
cense. On the trial, at April term, 1857, it appeared that 
the liquor was sold in the manner charged, at a still house 
belonging to defendant and two other persons. 

Merritty for the defendant, moved the court to instruct the 
jury that this evidence was insufficient to maintain the indict- 
ment, and that they should acquit the defendant, unless it 
was proved that he sold the liquor at a distillery belonging 
to himself alone: and he referred to Head* 8 case, 11 Grat. 819, 

Fulton, J. 

Until the decision of Head's case, it was not generally 
deemed necessary to allege the particular plixce at which the 
unlawful selling took place. That case decides that the place 
must be set out. But I do not understand that more is re- 
quired than to designate the place ; and that the framer of 
the indictment will not be held bound to set out the title of 
the occupant of that place; nor to go into any detail of the 
right of ownership. A local description, not .an abstract of 
title, is the thing required. This description of the place is 
furnished by the indictment. The place must be identified 
by the testimony; and that identification is not destroyed by 
proof that other persons are part owners of the place. If the 
defendant could show that there is another distillery in this 
county, of which he is the sole owner or occupant, then a dif- 
ficulty would arise ; but none presents itself here. 

Even upon the narrowest construction of the language of 
this indictment, the instruction cannot be given. It is 
charged to be "his still house," and it is proved to be Aw 
still house — in part at least. As to all the world save his 
co-tenants he i» the owner of the property; and I do not 
think it improi)erly described as "his," in the indictmcDt. 
The instruction is denied. 

Verdict and judgment for the Commonwealth. 
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FALSE IMPRUONMENT.— ARREST. 

laaac Martin ▼. Jothua T, Havakim. 

In the Circuit Court of Marion. June Term, 1866. 

The grand jury in the County Court of Marion presented 
luaac Martin for passing counterfeit money; a bench warrant 
was issued for his arrest, and placed in the hands of the de- 
fendant, who was then acting as de*puty sheriff for saidtJounty, 
and by virtue of the said warrant he arrested the plaintiff 
and took him before a justice of the peace, who. committed 
him to the jail of the county for a few days, when he was 
examined by the justice for the offence charged in the War- 
rant, and discharged, upon the ground that he was not the 
Isaac Martin who had committed the offence charged in the 
warrant, and who was intended to be prosecuted therefor. 
The evidence tended to show that there was no other person 
in that region by the name of Isaac Martin known to the de- 
fendant; that the defendant in good faith arrested the plain- 
tiff, supposing him to be the person against whom said war- 
rant was granted, and that thcfre was no unnecessary force 
used by the defendant in the arrest or imprisonment of the 
plaintiff. 

Haymond, for plaintiff. 
Neesofiy for defendant. 

Camden, J. gave .th^ following instructions : 
**That if the jury are satisfied from the evidence that the 
defendant certainly had in his hands, as deputy sheriff, a 
warrant, granted or issued by proper authority, to arrest 
Isaac Martin for felony, and that at the time the plaintiff 
was known by others, and called by himself, by the name of 
Isaac Martin, and that tlie defendant, in good faith and for 
the purpose of obeying the commands of the said warrant, 
arrests! the plaintiff, and without any unnecessary force, 
it was lawful for him to arrest the plaintiff and detain 
him in custody under said warrant until he was legally dis- 
charged, although it might appear upon the examination 
that he was not the party intended to be prosecuted, unless 
at the time of making the arrest and detaining the plaintiff 
in custody, the defendant knew, or had good reason to know, 
that the plaintiff was not the person intended to be arrested 
^nd prosecuted for the offence charged in the said warrant. 

Verdict and judgment for defendant. 
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Tod V. Baylor, 4 Leigh 496. 

A writar in the April No. of the Law Journal has pointed 
out an apparent inconsistency between the opinions of the* 
judges of the Court of Appeals, and the decree of that 
Court, in the case of Tod v. Baylor ^ saying, that' while all the 
judges expressed the opinion that the widow was entitled to 
no damages before the date of the decree, the decree enter- 
ed by the court, as the result of those opinions, declared the 
right to damages from the date of the subpoena in the cause. 
And the writer concludes his article by declaring his convic- 
tion that Thomas v. Gamd, 6 Leigh 6, and Tod v. Baylor 
are "conclusive of the question," and establish the doctrine 
that, "under no circumstances is a widow recovering dower 
entitled to damages against the alienee of the husband, ex- 
cept from the date of the decree assigning her dower. 

It seems to me, with deference, that the writer of the ar- 
ticle referred to has fallen into a mistake upon both points — 
that is, both in respect to the alleged discrepancy between 
the opinions of the judges and the decree of the court, and 
in respect to the doctrine established in Virginia as to a 
widow's right to recover damages or profits against the ali- 
enee of her husband. 

The inconsistency alluded to was pointed out by Judge 
Loraax, in a note to his Digest of the Law of Eeal Property. 
The reported case certainly seems to justify the criticism, but 
I apprehend there could not have been, in point of fact, any 
such discrepancy. It is hardly possible that the judges could 
have committed so great a blunder, as to enter, a decree in 
direct conflict with their opinions upon one of the leading 
points of the case, or that the learned and vigilant reporter 
of that day, who was himself counsel in the case, would have 
overlooked it, had it been committed. The decree must, in 
every case, be regarded as the authentic expression of the 
result at which the court have arrived, and the idea of a 
mistake, or of a discrepancy between the principles em- 
bodied in the decree, and the opinions entertained and ex- 
pressed by the judges.can never be allowed, unless the judges 
have expressed their opinions in writing so fully and clearly 
as to preclude any other explanation. 

A reference to the report will show that the writer of the 
article in the Law Journal fell into an error in declaring that 
"all the judges" expressed opinions adverse to the right of 
the widow to recover damages against an allienee except 
from the date of Ae decree. The judges who sat in the case 
were Carr, Cabell, Brooke and Tucker. Judge Carr express- 
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ed the opinion that the chancellor erred in giving rents and 
profits from the death of the husband, saying that equity 
should follow the law, which gives damages only where the 
husband died seized. It would seem to follow, from this 
reasoning, as well as from the reference made in the conclu- 
ding sentence to the opinion of President Tucker, that Judge 
Carr concurred with the President in thinking there should 
be no allowance of profits before the decree. We shall see 
hereafter, however, that Judge Carr's views upon t^iis point 
were differently understood by one of the judges who sat with 
him. 

Judge Bi^oke expressed the opinion in terras which admit 
of no misapprehension, and which must have been over- 
looked by the writer in the Journal, that dower should be 
assigned to the widow, 'Svith rents and profits from the su- 
ing out of the subpoena in this c&use." 

President Tucker expressed the opinion, that there should 
be no allowance of profits except from the date of the decree. 

Judge Cabell gave no opinion, but ^^Cahell, J., concurred'* 
follows after the opinion of Judge Carr, from which it would 
seem that he concurred in the opinion of that Judge. 

It may have been that Judge Cabell concurred with Judge 
Brooke, and not with Judge Carr, and that by a mistake of 
the printer, or of the reportei*, his concurrence was placed 
after the opinion of Judge Carr, when it ought properly to 
have followed that of Judge Brooke. 

If that was the case, then the judges are equally divided, 
two being opposed to any allowance of profits before the de- 
cree, (assuming now that Carr agreed on this point with the 
President,) and two being of opinion that they should be 
allowed from the commencement of the suit. All of them, 
however, being of opinion that the decree of the court below, 
giving profits from the death of the husband, was erroneous, 
that decree was necessarily reversed and the only difiiculty was 
to determine what decree should be rendered by the Court of 
Appeals. 

Mr. Conway Robinson, in the first edition of his Practice, 
vol. 2, p. 10, gives a statement of the- case of Tod v. Baylor, 
in advance of the report of the case, and this it would seem, 
must have been made up by him from an examination of the 
record and files of the court. Mr. Robinson represents Judge 
Cabell and Judge Brooke as agreeing in opinion against 
Judge Carr and the President; **and," he adds, 'Hhe deci- 
sion of the Chancellor being with them, the decree was en- 
tered according to their view of the case." 

But it seems that the case was even stronger than this in 
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favor of the right of the widow. In Macauly v. the Dismal 
Swamp Land Company^ 2 Rob. Rep., 507, the case of Tod v. 
Baylor was cited, to show that profits should be allowed from 
the date of the subpoena. Mr. Stanard commented in his 
argument, upon the seeming inconsistency between the opin- 
ions and the decree, claiming that three of the judges were of 
opinion that no damages should be allowed except from the 
date of the decree. Judge Brooke, in his opinion, alluded to 
the case of Tod v. Baylor, and said that, *'in that case the 
court thought the widow was only entitled to profits from the 
issuing of the subpoena, with the exception of l^he President, 
who thought that she was only entitled from the date of the 
decree." There would seem, therefore, from this account of 
the case, to have been a concurrence of opinion between 
Judges Carr, Cabell and Brooke. 

So far, then, from Tod v. Baylor being a ^'conclusive" 
authority against the widow's claim to recover profits against 
the alienee of her husband, except from the date of the de* 
cree, it is a distinct and clear authority in favor of the right 
to recover such profits from the commencement of the suit. 
And I submit that this must be regarded as the settled doc- 
trine in Virginia. 

In Braxton v. Colernan, 5 Call. 434, the- widow claimed 
dower against the alienee of her husband, in a mill which 
had been erected subsequent to the alienation. The Court 
of Appeals held that she was not entitled to dower in the 
mill which had been erected by the purchaser, but that she 
was entitled to dower in the site of the mill and fifty acres 
of land attached. And the annual value of these being 
estimated by commissioners at fifteen dollars, the court deem- 
ed that the purchaser should pay to the widow five dollars 
per annum, "beginning from the commencement of the suit 
and continuing during her life." 

This was a distinct affirmance at that early day of the 
right to profits from the commencement of the suit, and it 
appears, from Judge Tucker's Note Book, that the case was 
decided by the unanimous opinion of all, the judges, except 
Fleming, who was absent. 

In Wilson v. Davisson, 2 feob. Rep. 384, Judge Duncan, in 
the Court below, held that the widow was entitled to dower 
against the purchaser; that she was entitled to receive, in 
lieu of dower, a sum equal to one-third of the interest on 
the surplus proceeds of sale, (after satisfying the vendor's lien 
under which the land had been sold,) to commence from the 
institution of the suit ; that this would b6a charge on the 
land ; that she might elect to take a gross sum, equal to the 
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value of the annual payments during her life, to be estimated 
by the rule laid down in 2 Robinson's Practice, 381. 

I think it may fairly be inferred that the feature of Judge 
Duncan's decree which carried back the allowance to the 
widow to the commencement of the suit was not considered 
objectionable by any of the judges who sat in that case ia 
tlie Court of Appeals. Judge Allen thought the decree right 
in holding the widow entitled to dower against the purchaser, 
and in holding her interest to be a charge upon the land, 
but he held that the court below erred, 1st, in holding that 
the widow was entitled to elc^t between a gross sum and an 
annuity, and 2d, in calculating the present value of the annui-_ 
ty by discounting simple interest insteaa of compound inter^ 
.esti ^^ For these errors in the details of the decree" he wa 
of opinion that the decree should be reversed, and the cause 
remanded. 

Now, if Judge Allen had regarded the decree as erroneous 
in carrying the interest back to the commencement of the 
si^it, it cannot be imagined that he would have been willing to 
send the case back without correcting the error which went 
to the foundation of a considerable portion of the claim, and 
especially when we find him expressing his opinion upon the 
mode of calculating the present value of the annuity, which, 
according to his own opinioBt, and that of all the judges, was 
not to be calculated at all. 

judge Baldwin and Judge ^itanard were of opinion that 
the widow was not eatitled to dower. The former, however, 
expressed his (Concurrence with Judge Allen as to the errors 
in ''the mode and measure of relief;" and the latter said, 
that if he had agreed with Judge Allen as to the right to 
dower, he should have agreecjT w^th him, also, as to the right 
of election, and as to the mo^e of calculating the present 
value of the dower right. 

The latest reported case involving the question of profits 
between a widow and the alienee of her husband, is Blair v. 
Thompson^ 11 Grat. 441, and that case refcognizes the right 
of the widow in the most unequivocal terms. Allen, P., 
speaking for the whole court, says, on page 451, **The 
widow was entitled to her dower in the land, to be assigned 
by metes and bounds, and to an account of rents and profits." 
And the court accordingly, gave her a decree for the rents and 
profits, p. 455. It does not appear from what time the ac- 
count of profits commenced, but it certainly commenced be- 
fore the date of the decree. 

The right of the widow to recover profits against the ali- 
enee of the husband is recognized by the Code, chap. 110, § 
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11, and the note of the Bevisors shows manifestly^ that they 
did not iifiderstand this provision as introducing a new prin- 
ciple. Eeports of Revisors, p. 568. 

I have said nothing of Thomas v. Gamel, 6 Leigh, 6. It 
seems to he suflGicient to say of that case, that it was an ac- 
tion at law, while all the other cases cited were suits in 
equity. J. 

Feterdmrg. 



RAILROADS.r-DAMAGES FOR FUTURE RISKS OF FIRE. 

Sunbwy and Erie R. J2. Company y. Hummel. 
Supreme Court of Pennsylvania.* Northumberland Common Pleas. 

Opinion hy Lowkib, J. 

Bailroad companies are liahle at common law for the 
damages done hy fire, occasioned hy the negligent manage-: 
ment of their locomotive engines ; and therefore it is plain 
that, for the risk of such damage, no compensation can be 
allowed at the taking of the land for the construction of the 
road. 23 State B. 3*73. Must they make compensation in 
advance for the risk of fires not covered hy this rule? 

The charter of this company do^s not expressly say that 
they must ; and therefore we must inquire what may reason- 
ably be presumed to have been the intention of the legislature 
when they granted the charter. To aid us in this, it is pro- 
per A> refer to what the legislature have usually done in such 
cases. Tn no charter that we know of, have they ever in 
terms provided for such compensation; and the State did not 
allow it when they constructed the railroads from Philadel- 
phia to Columbia, and from Hollidaysburg to Johnstown. 
And in making the State canals, and authorizing other 
navigation improvements, the corresponding risk of dams 
giving way without negligence, has in no' instance been de- 
clared to be a subject of preliminary compensation. And 
yet no one can examine our laws providing for public im- 
provements by the State, or by companies, by means of 
canals, railroads, plankroads, turnpike roads, and slackwater, 
without seeing that in such cases the legislature have, in 
almost every instance, intended to provide compensation for, 

• Legal Intelligencer, February, 1857. 
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every injury that is usually recognized as such by the com- 
mon law, if committed by a private individual. An oversight 
in this regard in the charter of the Monongahela Navigation 
Co. was corrected by statute. Such has been our legislative 
practice. 

How do we find the judicial practice here and elsewhere? 
As a general rule no otherwise. The Courts have regarded 
the special remedies provided in such cases a& intended to 
cover all common law injuries and no more, unless the con- 
trary appear. 4 Kawle, 2a.; 16 State K. 193 ; 19 id. 15 ; 2 
Watts, 418; 6 Mees. & W. 705. But this does not include 
remote, contingent and speculative damages which are not 
susceptible of definition or proximately chargeable to work 
done; as by changing the use of a street by laying a rail- 
road track upon it, 6 Whart. 45 ; or if the damage depends 
on accidental circumstances existing at the time, Ibid. 115 ; 
or for profits which might have been made, T Serg. & E. 
422; 5 Ad. & E. 163; or for affecting a public right of 
fishing, 14 Serg. & E. 83 ; or such like cases, 8 State E. 56 ; 
11 Pick. 284. 

And such is in fact the principle of the Monongahela 
Navigation Co. v. Coon, 6 Watts & S. 101 ; not that conse- 
quential damages are not recoverable in such cases, unless 
expressly provided for ; but that the damage sued for was 
not an injury at common law. It decides that, if one has a 
mill-dam on a navigable river, constructed under a general 
privilege granted by law, with the condition of not obstruct- 
ing the navigation ; he has no remMy against a company 
authorised to improve the navigation by dams and locks, for 
injuring his mill power by raising the water in the river by 
their dams, unless a remedy be expressly given. And a 
principal reason for this appears in the argument of the 
learned Chief Justice, (pp. 112-14,) to show that such a privi- 
lege is revocable, and therefore the act complained of is no 
injury at law. Grant that there is nothing in the Constitu- 
tion that demands that the legislature should provide for 
consequential damages, still justice requires it, and it is 
always done, both for State and company improvements, 
unless omitted by mistake ; for it is not for the purpose of 
assuring to improvement companies any part of the State's 
immunity from action, but from the necessity of the case, 
that special tribunals and modes of trial are provided for sucli 
cases. 

Maoy cases show that the compensation clauses are entitled 
to a liberal construction as remedies for damages sustained. 
Thus, under the clause, "interfering in any way with rights 
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of property/' damages were allowed against the State for 
injuring a mill power in a branch stream. 2 Watts, 418. 
Under a clause for land "damaged or injuriously affected/' 
damages were allowed against a company for lowering a road 
on which the complainant's land abutted, 2 Queen's R. 347 ; 
and for obstruction of lights and annoyance by dust and dirt 
blown from an embankment, 10 Mees. & W. 425, and for 
affecting the access to a wharf, by passing between it and 
low-water mark without touching it, 6 id. 699. 

And when viewers are required to take into consideration 
the advantages and disadvantages resultin^from an improve- 
ment, they are authorized to enter in some measure upon 
speculative and contingent estimates, unless these advantages 
consist simply of the conveniences of the road to the owner 
of the land; and these disadvantges, the inconveniences 
arising from the mode in which the improvements cut through 
his land ; and then they would not be speculative or contin- 
gent, though the measure of them in many instances might 
be very difl&cult. In an English case, Lee v. Milnor, 2 
Mees. & W. 824, under a clause authorizing compensation 
for '^future, temporary or perpetual continuance of recurring 
damages," it was held that no contingent or imaginary 
damages, which may never occur at all, could be allowed, 
and that the cause of the injury, that could justify any, must 
exist in some work of the company from which an injury is 
certain to accrue, and which furnishes the elements of a cal- 
culation. 

In the charter of this company the compensation to be 
allowed is ^^for the damage done or likely to be done," or 
for the damages that ^*have been or may be sustained," 
taking also into account ^^the advantages and disadvantages," 
and we cannot doubt that the compensation intended is to be 
sufficient to cover all the damage actually sustained by the 
construction of the road, whether direct or consequential, an 1 
without the shield of the States immunity from action as 
against any part of it. 

The law therefore provides for the future "damages likely 
to be done." "But this is susceptible of a very obvious expla- 
nation, and that is, that the law was providing for an assess- 
ment of damages before the work should be constructed, and 
therefore, this form of expression, was necessary in providing 
for any damage, direct or consequential ; and it does not 
necessarily imply damage that is speculative and imaginary. 
And, besides^ it is a very proper mode of including those 
permanent and continuing inconveniences that are always 
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apt to follow 8uch improvements, arising from enbankments, 
deep cuts, obstructions of roads, &c. 

Is it reasonable to infer that remote and contingent future 
damage, such as accidental fire fronl locomotives, was intended 
to be estimated and paid for? We think it is not. We^find 
no act of Assembly that indicates that such a thing was ever 
thought of. The legislature never had anything like it in 
its mind when providing for public improvements. The law 
proclaims its general rule, that it has no remedy for merely 
accidental injuries ; and when providing for the construction 
of internal imprcjyements, it has uttered no new one. It has 
given no compensation for. the risk of bridges burning or 
falling, lock or toll-houses taking and communicating fire, 
stationary engines exploding, locomotives running oflF the 
track into a man's house, dams and locks giving way and 
inundating his land, or anything of that kind. 

And why should it ? If it takes a man's land or injurioufely 
afiects his property by the improvement, it gives him full 
compensation according to the best estimate that it is compe- 
tent to obtain, and why should he have more ? True his 
risks may be increased by the improvements, but so is it with 
every man along the road even though his land be passed 
without touching it, and why should one be paid for the risk 
and the other not? In going along streets, the locomotives 
may pass under the very eaves of a thousand houses without 
paying in advance for the risk. The improvement increases 
the risk ; but so do improvements by the erection of man- 
sions, and especially of all sorts of steam-works, but no one 
gets compensation for such risks. 

It is a simple law of nature, that he who lives in society 
must take the risk of those social accident* which society 
knows not how to prevent. The incidental hazards must 
stand as balanced by the incidental benefits of the social 
state. 

It is also relevant to this question of reasonableness to ask 
how the risk is to be measured ? There may be but a single 
shanty on the land of the claimant, and if we are to provide 
for future risks, the duty is not satisfied by merely ascertain- 
ing the risk of the shanty, for there may yet be a hundred 
houses there ; how can it be told how many, or of what kind 
or value? And who can calculate the chances of accidental 
fire ? We know not yet the kind of fuel that may be used ; 
nor the improvements to be made for preventing the emission 
of sparks ; nor how soon there will be another element than 
fire and steam for locomotive power, nor whether there will 
be one or one hundred locomotives daily along the road. 
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These considerations show that an estimate of such a risk 
for all future time, can be founded on no rational principles, 
and can be formed only by an average of unintelligent guesses. 
The present case is an illustration of their uncertainty ; for 
the risk of this barn is estimated at half its value, when most 
likely it could be shown by experience that not one erection 
in a thousand along a railroad' is burnt in a year. If all 
houses near the track of a proposed railroad had to be paid 
for at this rate, no railroads could be made. 

It is unreasonable to ask intelligent men to make a sworn 
estimate of a mere risk, which can be founded on no present 
date, but only on an imaginary future state of things, which 
may never exist, or which may come complicated with other 
things which may totally change their character; and we are 
convinced that this law does not intend such an estimate. 

1. We have said nothing as yet of the Railroad v. Geiser, 
8 State B.,366, though it is it that has occasioned much of 
this discussion. We desire to leave that case as little affect- 
ed, by the point here decided, as possible ; for it does not 
stand on the very same ground, since, there the road was to 
be made before the damages were assessed, and yet there was 
to be damages for inconveniences **likely to result." But 
still we may be indulged in saying that it seems to us that 
the point for which that is cited did not arise there. That 
was an action for negligence, and the learned President of 
the Common Pleas held that, if the railroad company caused 
the accident, they must disprove negligence, and for this the 
judgment was reversed, though the principle seems to be sus- 
tained by the opinion of Gibson, C. J., in another case, 4 
Rawle, 25. We cannot see how, in such a case, the question 
which we have here discussed could be raised, and therefore, 
it seems to us that thus far it contains an irrelevant expres- 
sion of opinion by a single judge. 

From what we have said, it results, that this judgment 
must be reversed so far as' relates to the one thousand dollars 
allowed for damages that may be done by accidental fire, and 
affirmed as to the residue. 

Judgment reversed so far as it confirms that part of the 
report of the viewers which awards one thousand dollars for 
damages that may be done to the building from fires, and 
affirmed for the residue, to wit, for the sum of six hundred 
and eighty-seven dollars and twelve and one-half cents, with 
interefft^from M^y-^ 1-856, and costs. 
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COMPROMISE OF PROSECUTION.— VOID CONSIDERATION. 

Bowen Sf M*Namee v. Jdditon Bu(k and David Warren. 

In the Supreme Court of Yermout. February Term, 1866.* 

1. The law xvifl permit a compromise of any offence though made the subject of 
a criminal prosecution, for which offence the injured party might r«>cover dam- 
ages in an action, but if the offence is of a public nature, no agreement can be 
valid that is founded on the consideration of stifling a prosecution for it. 

2. Therefore, where the plaintiff' 's agent induced the giving of the note on which 
this action is brought by representing that a prosecution had been instituted 
and by agreeing to settle and stop that prosecution, the use made of this 
alleged prosecution to compel the giving of the note, renders the contract void. 

The opinion of the court was delivered by Redpield, C J. 

The question in the present case is, whether the plaintiffs' 
agent, having induced the giving of the note in suit, by 
representing that a prosecution for obtaining goods by false 
pretences had been instituted in the State of New York, and 
the proper steps taken to arrest the defendant Buck, in this 
State, for the purpose of carrying him into New York for 
trial, and by agreeing to settle and stop the prosecution, the 
note is collectable, even if, in point of fact, the representations 
were false. 

The plaintiffs' agent having obtained the note by these re- 
presentations, and the plaintiff now seeking to enforce the 
note, implicates the plaintiff in these transactions of his 
agent. And having made the representations and induced 
the defendants to act upon them, he would now be estopped 
from denying them, so that as to both parties probably, as is 
held in Dixon v. Olmsted^ 9 Vt. R. 310, we may now regard 
as facts all the representations which were made and acted 
upon, and equally that the defendant is to be treated, as he 
chose to treat himself, as guilty. 

In this view of the facts it is obvious, from the English 
cases referred to. in the argument, and which are thoroughly 
reviewed in the late case of Kiev v. Leeman, 6 Ad. & Ellis, 
N. S. 308, that they are not, perhaps, altogether reconcilable, 
or the principle upon which they profess to go, easily to be 
discovered. But it is certain that the English statutes and 
the English practice, allow the party aggrieved far more con- 
trol and agency in wielding criminal prosecutions for his own 
private advantage than has ever been allowed here. It seems 
to be supposed there, that in a certain class of inferior misde- 
meanors, the party aggrieved, and who has a private remedy 
for the same act, may use the criminal prosecution for the mere 

• American Law Register, May, 1857, 
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purpose of compelling a settlement of the private injury, and 
when the party is satisfied, the public prosecution is disposed 
of by a nominal fine. This has always been the English 
practice as to assaalts and batteries, and it is obvious they 
nave extended it to a class of misdemeanors affecting chiefly 
the interest of private persons, like nuisances. Baker v. 
Townsend, 7 Taunt. 422; Elworthy v. Bird, 1 Sim. & Stu. 
372 ; Beesley v. Wingjldd, 11 East, 46; Draye v. Ibermiy 2 
Esp. C. 643 ; FaUowes v. TayUyr, 7 T. R. 475. 

But in a class of cases quite numerous in the English 
hooks, it seems to have been considered, that if the prosecu- 
tion was one affecting public morals or example, it could not 
he controlled by a private party, for his own purposes. Of 
this character are the following : 

JPool V. Bovsfidd, 1 Camp. 55, tin's seems to have been a 
case of giving money to hush a prosecution for matters in an 
affidavit. Edgoomb v. Bodd, 5 East, 294, was a prosecution 
for disturbing a religious meeting, and the court held it 
conld not be compromised by the parties affected mainly. 
GMina v. BlarUon, 2 Wilson, 341, 349, where it was held 
that a contract to withdraw a prosecution for perjury is 
founded on an unlawful consideration, and void, ^nd in the 
principle case referred to^ Kier v. Leeman, it was held that 
the "parties might compromise all offences, though made 
the subject of a criminal prosecution, for which the injured 
party might sue and recover damages, but that in the pres- 
ent case the offence is not confined to personal injury, but is 
accompanied with riot and obstruction of a public officer in 
the execution of his duty." These are matters of public con- 
cern, and therefore, not legally the subject of a compro- 
mise. 

This is the latest English case on the subject which has 
heen brought to our notice. The distinction here attempted, 
if we correctly apprehend the meaning of the learned judge, 
is between prosecutions for such acts as exclusively affect 
private persons, and involve no considerable proportion of 
moral turpitude, or any infamy of punishment, or personal 
disqualification, or seriously affect the public, that is between 
assaults and batteries, and nuisances, and offences of this 
grade, and such as involve the offender in infamous punish- 
ment, and personal disability, and externally concern the 
public order and well-being. There is another distinction 
aimed at, but not well defined; it is in that class of crimes 
which the English law will not allow the injured party to 
compromise, and which involve something entirely different 
from the mere act which constitutes a private injury. As 
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theft, for instance, which always involves a trespass ; or em- 
bezzlement, which involves a liability for the money or thi \^ 
embezzled; but beyond all this there is involved a felonious 
purpose and intent, which constitutes the essence of the 
crime, and whibh seriously concerns the administration of 
public justice. 

To apply these distinctions to the present case, it is obvi- 
ous that the obtaining goods by false pretences, does involve 
an act for which a private action will lie, as was held by this 
court in Poor v. Wbodbiim, 25 Vt. R. 234. It is true, the 
party selling the goods under the alleged false pretences, is 
precluded from an action of tort, by insisting upon his secu- 
rities taken upon the sale and attempting to enforce them, 
thereby affirming the sale. It is considered that he must, 
upon the earliest notice of the alleged fraud, abandon his se- 
curities and demand the goods, Kingsford v. Merry y 34 Eng. 
E. 60Y. If so, he may bring trover as in the case last cited, 
and in Fitzsimmons v, Joslin, 21 Vt. Rep. 129, but the party 
cannot hold on upon his contract for the price of the goods, 
and also sustain an action for the fraud, as the remedies are 
deemed inconsistent; but there is something more than the 
mere concession of the party's goods in this offence. There 
is involved fraud of a very dangerous character to public 
confidence, and in the punishment of which the public have 
a deep interest, and which, by the law of most commercial 
States, is attended, upon conviction, with infamous punish- 
ment and personal disability. At common law, this class of 
frauds was regarded as intimately related to, if not in fact, 
a part of the crimen falsi. 

We think, therefore, that by the rules of the English com- 
mon law, the use made of this prosecution for the public of- 
fence, to compel security for the price of -the goods, renders 
the contract void. as against the soundest principles of public 
policy. In regard to this class of offences, with us denomi- 
nated high crimes and misdemeanors, until the Revised Sta- 
tutes, it was long since decided by this court, that prosecu- 
tion after the offender was arrested and bound for his trial 
before the court having jurisdiction to try, must be by the 
public prosecuting officers. State Treasurer v. Rice et cd. 11 
Vt. R. 339. The important distinction between the mode of 
prosecuting offences in England and this country, is there 
pointed out, and commented upon by Williams, Ch. J., and 
in this State, there can be no question, we think, that the 
use made of this public accusation of crime has long been 
regarded as an abuse of public justice to private and sinister 
ends, which the law will not allo^v. The cases of Sumner v. 
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Hinespurghj 9 Vt. R. 23; and Dioconv, Olmsted, id. 310, Seem 
to cover the important question involved in this case, and the 
case of Show v. Spooner, 9 New H. R., 196, is almost identi- 
cal with the present, and all these cases stand, as we think, 
upon ground that is altogether unassailable. 

I question very seriously, whether in this State, a private 
person has any right to use any public or private prosecu- 
tion for crime of any grade, for the purpose of inducing a 
settlement, security or payment of a private claim, for private 
loss or injury. At all events, it must be considered as well 
settled everywhere, that no such use can be made of a prose- 
cution for a crime of the character here indicated. 

The fact, that this note was given for the agreed price of 
the goods, is certainly not' decisive. Th^ party without the 
use made of the public prosecution, might not have been.able 
to obtain security for that amount, or any part of it. If so, 
he should not have resorted to this abuse of public prosecu- 
tion. It is not duress, but illegality which makes this con- 
tract ineflfectual. This, of course, may be taken advantage 
of by all parties in defence. 

Judgment affirmed. 
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Meem v. Young. 

In the Supreme Court of Appeals of Virginia. 

In 1838 Meem and Young in partnership, had two stores, one 
in Lynchburg and one in Charlotte. The latter was managed 
by Young. The business in Lynchburg was managed by Meem 
and by clerks employed by the firm and sometimes by Young 
when he would occasionally visit that place. Both parties had 
equal opportunity, up to the time of settlement in 1843, of as- 
certaining the condition of the business. Money was borrowed 
for the concern, sometimes from the banks on negotiable paper 
and sometimes on bonds from individuals. In the latter mode 
there was borrowed by the concern at Lynchburg on the 24th 
November, 1838, $2,285 from Martin W. Davenport, and- the 
bond therefor was executed by Miller as well as Young and their 
sureties. This bond was put into the list of "bills payable.** 

The partnership was dissolved on the 20th Feb., 1843, and 
.the partnership transactions between the plaintiff and defendant 
19 
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then adjusted. When Young went to Lynchhurg in 1843, to 
effect a settlement of these transactions, he carried a list of 
Balances from the Gharlatte store ; and one Christian, a clerk 
who was then in the employment of the concern, made out with 
the consent of both parties, a list of the balances of the con- 
cern. Neither party seems to have made a comparison of the 
list of balances with the books. 

Not knowing of the debt of J2,285 to Davenport, the clerk 
omitted it in the list of balances made out by him. No allusion 
was made to it, by either of the parties in the presence of, the 
clerk. The clerk did not regard the entry of the Davenport 
debt as properly made. There was also an indemnifying bond 
debt from the Lynchburg concern, not mentioned in the state- 
ment of the balances, which Meem had to pay. 

Young made objections to statement made out by Christian at 
the time ; but there was a compromise between the parties. 

The following is the covenant entered into : 

Memorandum of an agreement made and entered into this 
20th day of February 1843, between John G. Meem of Lynch- 
burg and John W. Young of the county of Charlotte : 

Witnesseth, that whereas heretofore the said John G. Meem 
and John W. Young were .engaged as partners in carrying on 
the mercantile business in the town of Lynchburg and in the 
county of Charlotte, under the style and firm of Young & Meem, 
which partnership has been dissolved : and whereas the said 
partners being desirous to settle and close said concerns as be- 
tween themselves, have agreed and do hereby agree, that the 
said John W. Young shall take the Charlotte establishment, with 
all the balance due except bad debts, and shall pay all debts due 
from said concern on account of said establishment — the said 
John G. Meem is to take the Lynchburg establishment, with all 
the debts due said concern on account of said establishment, ex- 
cept bad debts, and to pay all debts due said concern on account 
of that establishment. The bad debts due the concern, at each 
establishment, are equally divided between the parties, with the 
exception of a debt due from James Hannah & Co. of about 
sixteen hundred dollars — perhaps a little over. This debt, if 
collected, or such part as shall be collected, to be equally divided 
between the parties. The said John W. Young is to pay to the 
said John G. Meem, on or before the 1st day of October 1844, 
the sum of nine thousand dollars, with legal interest thereon 
from the 1st day of Mar<;h next, and is to execute his bond, with 
John Wimbish as security for the payment of the same. 

It is further agreed between the parties, that each party shall 
have the privilege of using the name of the concern in granting 
necessary receipts, acquittances or discharges, or for the pur- 
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pose of renewing any note now due from the concern and un- 
paid, or which they have endorsed for others from time to time, 
as circumstances may i require, but for no other purpose. 

And it is further agreed, that when the provisions of the cov- 
enant are complied with, it shall be regarded as a full and com- 
plete settlement and adjustment of all the rights and liabilities 
of the parties on account of said partnership. And for the 
faithful performance of all the agreements, covenants and spe- 
cifications herein contained, to be performed by each of the par- 
ties respectively, they respectively bind themselves each to the 
other, themselves, their heirs, executors and administrators. 

As witness their hands and seals this 20th day of February 
1843, as above written. 

JOHN G. MEEM. [Seal.] 
JOHK W. YOUNG. [Seal.] 

It is further a^eed on between the parties, that the said Young 
is to execute his bond, with said Wimbish as security, by the 
first day of April next^, and in case the said Wimbish feils from 
any cause to be security, he is to give other satisfactory security. 
As witness our hands and seals this 20th day of February 
1843, 

Signed in duplicate. 

JOHN G. MEEM. [Seal.] 
JOHN W. YOUNG. [Seal.] 

Notwithstanding the agreement, suit was instituted against 
Young on the Davenport bond and he was compelled^ to pay one 
half of the debt. Whereupon Young brought his action on 
Meems covenant and obtained judgment against him. To this 
judgment Meem filed his bill of injunction, insisting: that there 
were errors in the settlement, out of which the covenant grew, 
never discovered till since 1847, resulting out of a material mis- 
take on the part of both parties, resulting from the omission of 
the clerk in making out the list of balances ; and alleging the 
omission of the indemnifying bond debt. 

Young answered stating the compromise and final settlement, 
without fraud or covin and upon due deliberation and insisting 
that these were a full answer and bar to the bill. If not, that 
the settlement of the partnership affairs shall be gone over from 
the beginning. The plaintiffs bill was dismissed at the hearing, 
'vrhereupon Meem presented his petition, praying that the dis- 
mission be set aside, that the bill be retained as an original bill, 
and that the settlement be wholly set aside or the errors therein 
corrected &c. The Court below denied the petition. Where- 
upon Meem took an appeal. 
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Slaughter for appellant. 

This is not a compromise, it is a* settlement made under a mis- 
take as to the facts, upon which the settlement is based. " Trans- 
actions are not, in the eye of a Court of Equity, -to be treated 
as binding, even as family arrangements, where the doubts exis- 
ting as to the rights alleged to be compromised are not present- 
ed to the mind of the party interested." Story's Eq. Juris. 
(5th Ed). 150 § 131. 

" The most ordinary applications for this kind of relief occur 
where releases or compromises have been made, affecting rights, 
of which the existence was unknown, or the character mistaken 
by the party, executing the release or compromise." Adam's • 
Eq. 188. See 2 White & Tuder's Leading Cas., 593. 

But the Court should grant relief upon another principle. 
The mistake grew out of Ihe wrongful act of Young, the money 
was borrowed by him, the entry made in his handwriting, credi- 
ted to a general account where it was lost sight of, instead of 
being credited to an account which would be carried from book 
to book. To Young's error this mistake is to be traced, and to 
permit him to reap the advantage of it, would be to hold out a 
premium to negligence. 

There is no necessity of disturbing the settlement : all proper 
relief may be given, so far as relates to the judgment enjoined, 
by making that ijijunction perpetual, and as to the other debt 
by decreeing Young to pay half of it. ShugarfB admW v, 
Thompsons adm'r^ 10 Leigh 445. 

The statute of limitations in such a case, only runs from the 
time of the discovery of the mistake. Story's Eq. § 1521. 

Now that Young is asserting his claim under the covenant, not 
only may this omitted debt be brought in to show an error in the 
settlement, but along with other errors may be corrected and 
form the basis of a decree against him. It is clear that any 
error shewn in the settlement, can be corrected to the extent of 
the claim asserted by Young. The Court below erred in refu- 
sing to permit the petition to be filed and in not retaining the 
cause, all necessary parties being before the Court and the pro- 
per issues made up. 

(7. Robinsorij for appellee. 

The court below has not, by its decree, precluded the plain- 
tiff from any proceeding which he might lawfully take to set 
aside the agreement ; but it would have well justified in refusing 
to set it aside if the bill had been such as to call for a decision 
of the question. 

The case of ihe plaintiff is nothing more than an application 
to the court to mend his bargaia, because by what has since oc- 
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curred, it turns out to be not quite so advantageous as he hoped 
it would be. 

That Meem, at the time of the execution of the indemnifying 
bond, and of the bond to Davenport, had knowledge of each 
transaction is proved by the fact of his being an obligor in each 
bond, and indeed is admitted in the bill. It is in vain to be rai- 
sing issues about .the most approved form of book-keeping. Let 
it be that Christian does not regard the entry by Young of the 
debt to Davenport as a proper book entry in the case, still there 
is no doubt that it was regarded by Young as proper ; and there 
is just as little doubt that a proper examination of the books ei- 
ther by Christian or Meem would have led to a knowledge of 
this debt. 

It is a rule of equity that where a party relies on his igno- 
rance of facts, he must shew not only that he had not the infor- 
mation but that he could not, with due diligence, obtain it. TFo- 
Bon V. TP'areingj 15 Eng. Law & Eq. 121. 

This rule must prevent the court from making any decree op- 
posed to the terms of the deed entered into by the parties, no 
matter what was the actual state of facts existing at the time of 
the execution of that deed — no matter what was the nature or 
extent of the differences between them or, what were the main 
inducements which led to the settlement evidenced by that deed. 

But the defendant's case is strengthened by the fact that the 
parties desired to make a full and complete settlement, and ad- 
justmeiit of all their rights and liabilities on account of the 
partnership ; that the defendant was not willing to settle and 
close these concerns in the manner proposed by the statement, 
based upon the lists of balances, and that to settle the diffe- 
rence between the parties, a proposition of compromise Was made 
and accepted, and the deed executed to give effect to that com- 
promise; 

No matter what may have been the nature or extent of the 
objection which had been expressed by the defendant to the 
statement, the/rule mentioned above, as recognized in Wason v. 
Wareinffy emphatically applies to a case like the present — a case 
not, as argued on the other side, merely of compromise as to part 
of the facts or matters, but a case of compromise as to all the 
rights and liabilities of the parties on account of the partner- 
ship — a case where the parties with equal knowledge, and equal 
means of knowledge, as to their respective rights and liabilities, 
have entered into a compromise as to the whole thereof, and re- 
leased or surrendered one to the other, Leonard v. Leonard^ 2 
Ball. & B. 180 ; a case in which, by the compromise, the defen- • 
dant has given up and the plaintiff has had the benefit of valua- 
ble demands. Lloyd v. Passinghamy Cooper 162, The court 
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will not disturb such a compromise, provided there was honest 
dealing on both sides and each withheld the communication of 
no circumstance proper for the consideration of the other. Cror- 
don V. Grordon, 3 Swanst. 470, 476 ; Stewart v. Stewart ^c. 6 
Clark & Fin. 966, 970. Nothing inconsistent with this doctrine 
is to be found in the decision in ShugarVk admW v. ThoupiofCs 
admW, 10 Leign 445 ; for that decision did not disturb the 
compromise. " Where parties, whose rights are questionable, 
have equal knowledge of facts and equal means of ascertaining 
what their rights really are, and they fairly endeavor to settle 
their respective claims among themselves, every court must feel 
disposed to support the conclusions or agreements to which they 
may have fairly come at the time ; and that notwithstanding the 
subsequent discovery of some common error." Pickering v. 
Pickering^ 2 Beaven 56, 17 Eng. Ch. Rep. 56. In the lan- 
guage of the court of appeals, the compromise of a doubtful ti- 
tle, when procured, without such a deceit as would vitiate any 
other contract, concludes the parties, though ignorant of the ex- 
tent of their rights. Braxton's adnCr ^c. y. Harrison' % ex'ors^ 
11 Grat. 59, 60. This, like Farnam v. Brooks^ 9 Pick. 226, is 
a case of an unsettled account, in respect to which terms of 
compromise were proposed by one party and accepted by thQ 
other ; the eflfect of which is by payment of a certain sum to be 
discharged of a larger claim and to acquire certain rights of the 
other party ; and that other party being able and having lawful 
authority to contract, the contract cannot be avoided or set aside 
but by proof of fraud, either actual or constructive, in making 
the bargain. And here fraud is not alleged, still less proved. 

The plaintiff then could not have maiiitained his bill, if he 
had sought thereby to have the settlement wholly set aside and 
an account taken of all the partnership transactions. A court 
of equity would not disturb an agreement thus deliberately en- 
tered into and executed, Seymour v. Belancy, 3 Cow. 518, 530 ; 
especially after a great lapse of time. For in the language of 
Parker^ C. J., a party called into a court of justice after such a 
lapse of time ^^ to investigate and explain all the minute facts 
relating to multifarious and complicated concerns of many 
years of most extensive and intricate business, cannot but 
be put to disadvantage and may exhibit an unfavorable 
appearance merely from the difficulty, if not impossibility, of 
making such statements and explanations as might have been 
easy upon an enquiry made at the time of the adjustment or re- 
cently afterwards." Farnam v. Brooks, 9 Pick. 218. 

Here, if the settlement were opened as the matters claimed 
by the plaintiff, it would be indispensable as claimed in the answer, 
to open it as to the matters there pointed out ; yet after such a 
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lapse of time it would be very difficult if not impossible to give 
the defendant the same benefit from such an adjustment, that he 
would have had from one made on the like principles, at or soon 
after the time of the compromise. 

It was right, however, to refuse the plaintiff any relief upon 
the case that is shewn. What in substance is that case. The 
plaintiff has taken the Lynchburg establishment and has, ac- 
cording to his contract, got the full benefit of all debts due to 
that concern, arfd pursuant to the same contract,' should pay all 
debts from it. But he says there was a mistake in respect to 
the amount of these debts ; they amount, to more than he sup- 
posed they would amount to ; and on this ground^ without alle- 
ging any agreement by Young for a warranty as to the amount, 
he asks relief. A mistake of this sort can furnish no ground 
for a suit either at law or in equity. If the amount of the 
debts due to the concern had turned out to be greater than was 
supposed, Young could not have exacted from Mieem compensa- 
tion for such excess ; and by parity of reason he is not respon- 
sible in the other case. Sutton v. Sutton^ 7 Grrat. 239. 

Relief cannot be given on the ground of a mistake by the 
draftsman of the instrument, unless such mistake be clearly 
proved. 1 Story's Eq. § 152, 157 ; Lea*s ex' or v. Eidsm^ 9 
Grat. 279 ; Alexanders. Crosbiey Lloyd & Goold 145, 10 Cond. 
E. C. R. 449 ; Parsons v. Bignold, 13 Sim. 518, 36 Eng. Ch. 
Rep. 518 ; Marquis of Breadalhane v. Marquis of ChandoSj 2 
Mylne & Cr. 739, 14 Cond. E. C. R. 739. Here there is no 
Buchr proof. What Lord Cottenham, in the case last cited, says 
of the 'difference between the proposals and the settlement ap- 
plies more forcibly here to the difference between the statement 
and the covenant. " There is," he said, " evidence of a man- 
ifest departure in the settlement in some important points, from 
the arrangement as contained in the proposals. In order to jus- 
tify the court in correcting the settlement, it must be proved not 
only that the contract was different from that which the settle- 
ment carried into effect, but there was no change of intention. 
by which the circumstance that the "settlement did not follow the 
terms of the original contract might be explained.'* 

In the present case, there is an utter absence of proof, (either 
by parol or otherwise,) that the parties had at any time contrac- 
ted to settle acpording to the statement. So far from it there 
was intended to be, afe there is in fact, a manifest departure in 
the ^covenant in important points from that statement. And 
there is nothing but the covenant itself to shew what was the 
actual intention at the time of the contract. In such a case no 
court can say that the covenant carries out an arrangement dif- 
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ferent from tHe intention. Brougham v. Squire, 19 Eng. Law 
& Eq. 805. 

So far, the case has been considered upon the supposition that 
the parol evidence relied on by the other side was admissible. 
But in England there is an established distinction between the 
case of a plaintiff who offers such evidence to vary the written 
agreement, and the case of a defendant who offers it to shew the 
written agreement to be against conscience, and thus rebut the 
plaintiff's equity. Hich v. Jackson, 4 Brown C. R. 618. ** I 
cannot find,** said Lord Loughborough, "that this court has 
ever taken upon itself in executing a written agreement by a 
specific perfortnance, to add to it by any circumstance that parol 
evidence could introduce.** None of the cases he observes, " go 
further than this in the decisions and rules laid down, that parol 
evidence of the conduct of the parties, the manner of conduc- 
ting the transaction, the imfairness and hardship, may ;afford a 
good ground to leave the party in the condition in which he put 
himself at law, to make what he chooses to make of it, but ought 
not to make this court give him any aid. If the defendant had 
not got by this paper what would be a security at law, and had 
applied to me, and the case was reversed as to the situation of 
the parties, I would not put the defendant in a better condi- 
tion than that paper had put her in. It is impossible to ad- 
mit any variation from the rule at law. That confines the whole 
to the written agreement, and does not admit that to be varied 
by any evidence of the conversation or conduct of the parties. 
That rule will not effect the case of a subsequent distinct collat- 
eral agreement ; but the evidence which I have heard, and ought 
not to have heard, in this case is evidence of what passed at the 
time of and prior to the written agreement.** S. 0. 335, 337 
note; Clinan v. Cooke, 1 Sch. &Lef. 38, 9. Sir William Grant 
acted on the same rule. He said, " By the rule of law, inde- 
pendent of the statute, parol evidence cannot be received to 
contradict a written agreement. To admit it for the. purpose of 
proving that the written instrument does not contain the real 
agreement would be the same as receiving it for every purpose. 
It was for the purpose of shutting out that enquiry that the rule 
of law was adopted. Though the written instrument does not 
contain the terms ; it must in contemplation of law, be taken to 
contain the agreement ; as furnishing better evidence than any 
parol can supply. Woollan v. Seam, 7 Ves. 219 ; 1 Sugd. on 
Yend. 10 Lond. ed., p. 223, 4, 6 Am. p. 161 ; 1 Greenleaf, Ev. 
§ 275 ; 1 Spence*s Eq. 555. 

If there is but little in the plaintiff*s case even with the aid 

. of his parol evidence, there is still less in it when stripped of 

that evidence. At most, then, it only,appears that the parties 
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had before them the list of Charlotte balances, the list of Lynch- 
burg balances, and settled the matters between them by entering 
into the agreement, which for aught/ that appears must be taken 
to express their actual contract — their real intention. Such 
must be the conclusion independently of the fact that the agree- 
ment is under the seals of the parties and of the principle that 
an obligation by deed can only be altered by deed. 1 Spence's 
Eq. 556 ; Westbrook v. Harrison, 2 McCord's Ch. Rep. 117. 

As in Okill v. WhiUaker, 2 Phillips 338, 22 Eng. C. R. 338, 
the plaintiff does not ask to rescind the transaction altogether ; 
nor could he ; for after such a lapse of time, it would be impos- 
stble to restore the defendant to his original situation. He calls 
upon a court of equity to decree specific performance of the 
contract with a variation ; for, as before mentioned, it was the 
whole, and not a portion of the debts due to the Lynchburg 
concern that Young agreed to release to Meem, and it was the 
whole and not a portion of the debts due from that concern that 
Meem agreed to pay. " Suppose," said Lord CoUenhamy " a 
party proposed to sell a farm, describing it as all my farm of 
200 acres, and the price was fixed on that supposition, but it af- 
terwards turned out to be 250 acres, could he afterwards come 
and ask for a reconveyance of that farm or payment of the dif- 
ference ? Clearly not ; the only equity being that the thing 
turns out more valuable than either of the parties supposed. 
And whether the additional value consists in a longer term or a 
larger acreage is immaterial." So here suppose Meem proposed 
to pay certain debts, describing the same as "all debts due from 
said concern," and the sum of $9,000, which Young agrees to 
pay is fixed on the supposition that the debts are a certain 
amount, but they turn out to be a larger amount, can Meem af- 
terwards come and ask payment of the difference ? As Lord 
Oottenham said of Okill v. Whittaker, " the misfortime of this 
case is that the plaintiffs did intend to sell all the remaining in- 
terest in the lease," so it may be said of the present case, the 
misfortune of Meem is that he did intend to agree to pay all 
debts due from the concern. The court " cannot distinguish 
such a case from that of a bill to compel specific performance 
with a variation ; for the object of the bill is to introduce a new 
term." In Okill v. Whittakery it was " either to make the 
purchaser pay more or to make him a trustee of the rest of the 
term." Here it is to make Young pay more. As Lord Ootten- 
ham said, " that cannot be done.' 

Years elapsed without its entering into the head of Meem that 
it could be done. After the indemnifying bond, sale was made 
under the execution and the proceeds of the sale credited on the 
books of Young & Meem. The debt of Norvell, the judgment 
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debtor, was closed 27th of August 1842, and stood closed on the 
books on the 20th of Feb. 1843, the date of the settlement be- 
tween Young and Meem. After this, there was a judgment on 
the indemnitying bond at Oct. term, 1844. Did Meem then as- 
sert any demand on Young for contribution? There was no 
such demand for more than nine years. Any claim for contri- 
bution in respect to this debt is clearly barred by the statute of 
limitations. 

The conduct of Meem, in respect to this debt, is material, also 
in respect to the other. Neither of them appeared in the list 
of balances made out by Christian. This fact, Meem did not 
consider would lessen his obligation to pay all ihe debts due 
from the concern. He knew what the actual contract was, and 
yet for between 9 and 10 years acquiesced in the meaning there- 
of, expressed in the covenant. After this, he cannot in respect 
to the one debt, more than the other, be permitted to set up a 
claim in opposition to that construction which he has for so long 
a time acquiesced in. Boiling v. Boiling Sfc, 5 Munf. 334 ; 2 
Rob^ Pract. (old ed.) 225. 

Allen P. 

The Court is of opinion that there is nothing in the record to 
shew that the agreement of compromise between the appellant 
and appellee, dated the 20th February 1843 was procured by 
any fraud, misrepresentation, or concealment of facts on the 
part of the appellee. The parties, for any thing that appears, 
had equal knowledge and equal means of information, in relation 
to the condition of the store at Lynchburg. 

Before entering into said compromise, they had before them 
the list of Charlotte balances, the list of Lynchburg balances, 
and the statement, made by Christian, the Clerk. But it ap- 
pears as well from the answer, as the proof, that the appellee ob- 
jected to the statement and refused to settle by it ;: and the con- 
tract of compromise shews that in the final adjustment, the 
statement was departed from and disregarded. 

That contract can only be looked to, as ascertaining the in- 
tention of the parties and the conclusion, in which all previous 
negotiations terminated. 

The Court is further of opinion that there is nothing in the 
record to show that the parties agreed with each other, that the 
debts due from the concern, at either store, did not exceed the 
amount named in the list of balances, or that the parties were 
to be respectively liable only for the debts to the amount named. 
Nor does the reference to the covenant at the foot of one of said 
lists signed by the parties, or their signatures to the other list 
authorize a presumption of any such agreement. Otherwise, 
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the lists themselves would take the place of the contract of 
compromise and the parties would be entitled to redress against 
each other for every debt, not named and due from either con- 
cern ; for an account of all debts due to either concern, if 
omitted in the lists and for an account of debts lifted, as good 
or bad debts, if they should eventually prove insolvent or sol- 
vent. The parties, by the contract of compromise, intended to 
close the door upon all such inquiries ; and therefore stipulated 
that when the provisions of the covenant were complied with, it 
should be regarded,as a full and complete settlement and adjust- 
ment of all the rights and liabilities pf the parties, on account 
of said partnership. Terms so broad and comprehensive could 
not have been used, if the parties contemplated any farther ac- 
count with each other, in regard to any thing appearing upon or 
omitted from said list of balances. By the contract each party 
took, one of the stores and, amongst other things, got the bene- 
fit of all debts due to the firm at such store, whether inserted 
in such list or not, and became liable to pay the debts due from the 
firm at such store. The contract was one of hazard and, if fairly 
entered into, can not be disturbed by either party, 3.nd fraud, 
being neither alleged nor proved, the parties must abide by their 
covenant. The Court is therefore of opinion to aflSrm the de- 
cree of the Circuit Court, dismissing the appellant's bill. 
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'Smith use dtc, v.* Neely, 

Circuit Court of IXarrison County, Va. July term 1854. 

The only difference between an instrument recognizing in its body the scroll 
as a seal and one that does not, is that in the latter case it is necessary to 
prove the sealing and in the former it is not. 

In such a case, where the declaration describes the instrument as a sealed 
instrument, which has only an unrecognized scroll attached to it, the de- 
fendant, after craving oyer, by demurring admits the sealing and his de- 
murrer for variance, must be overruled. 

In this case, the papers were lost and the counsel on either 
side agreed that the cause might be heard upon the following 
statement agreed. 

" It was agreed that the declaration was in debt in the usual 
and proper form by the plaintifi", Smith for the use of Wait, 



300 SEAL— SCROLL— DBMUBJEUER, Ac. L^^^^ 

against the defendant. Neely and Nimrod Dent, jr., wherein it 
was alleged that the defendant Neely and the said Dent on the 
11th day of April 1851, by their single bill in writing, sealed 
with their seals, bound themselves to pay to the plaintiff. Smith, six 
months thereafter $54 52 and that the defendant Neely and the 
said Dent had not, nor had either of them paid to the said plain- 
tiff the said sum of $54 .52 or any part thereof. That the de- 
claration was filed and such proceedings had thereon as appears 
by the record. That with said declaration was filed a paper, 
executed by the said Neely and Dent on the 11th day of April 
1851, whereby they jointly and severally bound themselves to 
pay to the plaintiff Smith six months thereafter $54 52 which 
said paper was signed by the said Dent and the defendant Neely 
and at the end of each of their signatures, there was a scroll, 
with the word seal, written therein, but ithere was nothing in the 
body of the said paper recognizing the said scrolls as being af- 
fixed as seals. That oyer having been craved of the said paper 
by the said Dent, it was had as appears by the record. That 
the defendant Neely filed a plea, wherein he alleged that he had 
paid the said sum to the said plaintiff; and with the said plea a 
specification of payment and set off. That since the proceed- 
ings the papers have been lost from the clerk's office. That the 
production of the said papers in the case is waived and that 
such proceedings and judgment may be had in the case, as if 
the papers were still among the records of the Court, and pro- 
duced and read when required. The defendant however re- 
serves the right to take any exceptions which might be taken if 
the said papers were produced.'* 

The defendant after craving oyer, demurred generally to the 
declaration, assigning as ground of demurrer, that there was a 
variance between the writing read and the declaration, in that the 
note or writing read to him is not an instrument under seal as 
alleged by the plaintiff, but a simple contract. 

Camden Judge. I have examined with much care the deci- 
sions of our Court of Appeals upon this question. At common 
law a scroll affixed to a writing was a sufficient sealing and our 
act of assembly upon the subject is merely declaratory. The 
only difference between a paper recognizing in its body the scroll 
as a seal and one that does not, is that in the latter case it is 
necessary to prove the sealing and in the former it is not. In 
this case the declaration alleges the sealing and the demurrer 
admits it, and upon oyer and demurrer it should be regarded as 
a sealed instrument. To constitute any writing a deed, it must 
be "signed, sealed and delivered.'* If it has a scroll annexed 
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to the signature and the body of the instrument recognizes it as 
a seal, proof of the signing would warrant the presumption 
that it was sealed, but if the sealing bo not so recognized in the 
body of the instrument, then additional proof is required. That 
is, the sealing. I do not undei*stand the court of appeals as ex- 
cluding all other proof of the sealing than that which is expressed 
on the face of the paper, but on the contrary, where the case 
required it, an express admission of the sufficiency of other evi- 
dence. 

Demurrer overruled and judgment for plaintiff.* 

* "We find ourselves unable to concur either in the reasoning or conclu- 
sion of this judgment and will briefly state, with deference, the reasons why 
it appears to us to be in controvention of the long settled and established 
rule of law, in Virginia, upon the subjects We can not agree to either of 
the propositions decided. 1st. That the only difference between an instru- 
ment, recognizing in its body the scroll as a seal and one that does not, is 
that in the latter case it is necessary to prove the sealing and in the former 
it is not, and 2nd, that after craving oyer by the defendant and demurrer- 
for variance, his demurrer admits that the instrument is a sealed instrument. 

As to the first point, we deny that any authority at all for this proposition is 
to be found in the Virginia decisions upon the subject, which are numerous, 
and in order to shew this we propose briefly to review them. 

As far back as 1793, the Court of Appeals held that a writing with a 
scroll annexed but with no recognition of the seal in the body of the in- 
strument was not a sealed instrument, Baird & Briggs v. Blaigroves ex^oTy 
1 Wash 170. So in Austin's adm'x v, Whitlock's ex^or, 1 Mun. 487, the 
same Court held that even after a plea of covenants perforlded, the defen- 
dant had a right to object to the introduction of the writing declared on as 
a sealed instrument, when upon inspection, it turned out to be only a wri- 
ting with a scBoll attached, but which was unrecognized in the body of the 
instrument. 

The same principle was decided in Anderson & Bulloch v. Marshall^ 4 
Mun. 442. Perkins v. HurVs Commissioners, 2 Ran. 446. 

In Peasley v. Bootwright, 2 Leigh 195, such an instrument of writing was 
held to be properly declared on, as a promissory note. In Cromwell v. 
Tate's ex' or, 7 Leigh 504, the word " seal" was written inside of the scroll, 
but not elsewhere recognized and the Court unanimously decided that the 
writing was not a sealed instrument although it did not present upon its 
face those other evidences of the character of the contract, which had as- 
sisted the cotirt in its previous decisions and which seemed to be relied on 
as material circumstances to prove that the intent of the parties was not to 
make a bond or deed. 

We now come, for the firi^t time, to a modification or distinction of the 
rule so explicitly laid down, in the earlier cases, that a scroll in order to op- 
erate as a seal, must be recognized in the body of the instrument. In Parks 
v: Hewlett dtc, 9 Leigh 511, it appeared by the attestation of the wit- 
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nesses to the deed that it was signed and seale*! in their presence and tbat 
the scroll annexed to the signature was affixed by way of seal and recog- 
nized as such by the grantor and was accordingly recorded upon their 
certificate and a$davit that it was sealed and acknowledged in their pres- 
ence. This the Court of Appeals unanimously decided was sufficient to 
satisfy the requircMients of the Statute. The argument of Judge Pajrker 
in his- opinion in this case certainly gives color to the decision we are com- 
menting on. He argues that both at common law and under our Statute, 
the sealing may be either expressed in the body of the instrument or be 
proved, where there is no such recOj^nition, by evidence aliunde. Bat it 
was entirely unnecessary to go to such an extent in this case, as the opin- 
ions of the other judges who set with him shews, and it seems to us that lie 
was principally defending his judgment in the Court below, in Ihie v. 
CromweWs exor^s, which the Court of Appeals had reversed and which was 
not reported at the time Parks v. Hewlett was decided. President Tucker who 
had delivered the opinion of the Court in Tate v. CromweWs es^or. two years 
before, merely says that he concurs with Judge Parker in the resuU, to 
which he has come. Judge Cabell bases his opinion on the ground that 
the attestation and oath of the subscribing witnesses proved the sealing. 
Judge Brockenbrough says, ** the current of decisions, in this Court, is J 
think that the mere annexation of a scroll, will not make it a sealed instru- 
ment, but if it shall appear, either from the body of the instrument itself 
or from the clause of attestation^ that the scroll was affixed by way of seal, 
it is then a sealed instrument. None of the other judges go to the extent 
of Judge Parker, but confine themselves to the decision of the question be- 
fore them. 

So in AshweU y. Ayres et als,, 4 Grat. 283, the court unanimously deci- 
ded that the acknowledgment, in court, of a deed, with a seroU-attached, but 
not recognized in the instrument, was a sufficient compliance with the sta- 
tutory requisition to make it a good and valid deed. So far then, as the 
a;uthorities upon this question in Virginia go, the points decided are that 
there must be, in order to constitute a sealed instrument, either a recogni- 
tion of the scroll annexed jn the body of the instrument, or in the case of 
a deed, the recognition of the.- sealing in the attestation of the jritnesses 
and proof thereof by them, or the acknowledgment Of the scroll as a seal, 
by the grantor himself, in a court of records To this extent only have gone 
the exceptions to the general rule, that a scroll, opposite to the name of the 
maker of an instrument, but unrecognized in it, is not such a sealing as 
will make the instrument a deed*. In cases, coming within these excep- 
tions, it is obvious that the reason of the rule ceasing, the rule should cease 
also. 

Now as to the second point decided in this case, namely, that after the 
defendant craves oyer pf such writing and demurs to the declaration on 
the ground of variance batween the writing purporting to be described and 
that shewn to the Court, his demurrer admits that the instrument is sealed. 
We respectfully submit that no such admission is contained. in the demur- 
rer. What constitutes a bond is a question of law and not of fact, and 
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therefore a demurrer does not admit that the instrument is sealed. The de- 
claration in this case alleges that the defendant made his certain writing 
obligatory, sealed with his seal, but the writing being made part of the de- 
claration by oyer, it appears on its face to be only a note in writing, with 
an unrecognized scroll attached, so that the paper which is thus shewn to 
the Court and made part of the declaration and the allegation as to the 
character of the writing in the descriptive part of the declaration do not 
correspond and therefore a demurrer will lie — as if one part of a count 
were for a negro and the other described him as a horse. 

Perhaps the most appropriate way of getting at the question would h& 
by motion to exclude, but we need scarcely cite authority to shew that de- 
murrer will lie for such varianbe or inconsistency. 

The opinions of the Judges of the Court of Appeals in the authorities we 
have cited upon the first question conclusively shew this. 

Atistin's ctdm'r v. Whitloch^a ex^ora was a case in which there was no de- 
murrer and no oyer but a plea of *' covenants performed'' and upon the 
trial, a motion to exclude for variance. Judge Tucker in'^iis opinion says, 
" every objection to the instrument on the ground of variance between the 
deed alleged in the declaration and that which was offered in evidence, ap- 
pears to have been atiW^ (at the time of the- motion) ^* open to the defen- 
dant;" thus showing that the objection might properly have been made at 
a previous stage of the case viz : by demurrer. 
Judge Green, in his opinion, in /enArtV* v. HurVi CommUsionerA, speak- 
ing of such a paper as a simple contract, goes on to say " the defendant 
Jenkins having appeared and pleaded and afterwards waived his plea, this 
fault in the declaration" (describing the instrument as a sealed instrument) 
" which might have been demurred to, is cured &c. So in CromweU v. Tat^s 
ex^or. President Tucker cielivering the opinion of the Court says : " If the 
defendant denied that the instrument declared on was a deed, he might 
crave oyer and demur : and then the question was directly submitted to the 
court. The existence or non-existence of the seal is to be ascertained by an 
appeal to the senses and where that is the case, the judges shall upon the testi- 
mony of their own senses decide the point in dispute." We might, if it 
were necessary, multiply authorities upon thi« question, but we have pre^ 
ferred merely to cite from cases entirely analagous to the one we are consid- 
ering. We have not gone into the examination of the evils which might 
result from \the establishment of the rule of law propounded by Judge 
Camden, becauserthey are obvious and are fully set forth in the opinions of 
the Judges in the cases we have cited.-T-En. 



304 [JutT-, 1817. 

BOOK nOTIGKS. 

A Treatise on the Rules which govern the Interpretation' and Ap- 
plication OF Statutory and Constitutional Law. By Hieodare Sedge- 
wick : Author of a Treatise on the Measure of Damages. Ne'w 'York : 
John S. Yoorhees, Law Publisher. 1857. 

Mr. Sedgewick's former Treatise on the Measure of Damages, estab- 
lished his reputation as an able and philosophical lawyer, 'and patient and 
profound investigator ; and the present work more than sustains that rep- 
utation, — embracing as it does a wider enquiry, and involving the exami- 
nation of many of the new and perplexing questions necessarily springing 
out of our complicated political system ; in which the delicate and dif- 
ficult duty so often devolves upon the Judiciary, as well State as Federal, 
of deciding upon the Constitutionality of laws enacted by the Legislative 
department of the Government. 

To arrive at the rules which govern those Tribunals in the discharge of 
that duty, and to place them before the reader in a clear and comprefaen- 
sive manner, requires great research, and critical and accurate analysis; 
and we accord to Mr. Sedgewick but a jubt tribute, in declaring that he 
has performed his task in a manner entirely satisfactory. 

Some portions of the work we have had occasion to examine attentively, 
and to collate with many of the authorities cited. We refer particularJy 
to the eleventh chapter, which treats of "Limitations imposed upon lieg- 
islative power, by the Constitution of the United States," — a subject every 
day becoming of greater interest and importanx^e ; iind we can testify to 
the gr at care and accuracy of the author in the progress of his investi- 
gation of this branch of his Treatise. Mr. Sedgewick's style is that of a 
ripe scholar, and in the highest degree attractive for its energy and sim- 
plicity. We cordially commend the work to the profession, and hope it 
will be adopted as a Text-book in every Institution where law is attempted 
to be taught as an enlarged and liberal science. 

A Practical Trektise on the Law of Carriers of Goods and passengers by Land, 
inland navigation and in ships, wtth a/i appendix of Statutes and forms 
of pleadings. By Tompson Chitty, Esq., and Ijsofric Temple, Esq. 
Barristers at Law. With notes and references to the American decisions. 
By David W. Sellers, Philadelphia : T. & J. W. Johnson & Co., Ches- 
nut Street, 1857. J. W. Randolph, Richmond Va. 

The authors of this volume have rightly estimated the need of such a 
work as this — and they have well performed the task they undertook. In 
tliose States of the Union which have adopted the English Statutes, the 
value of this treatise will be greatly enhanced. Virginia has not followed 
the example of England in her liberal dealing to common carriers, and 
there was here, in fact, not so much need for it. Our readers will find an 
example of this in pp. 123, 125 of our edition of the Revisers' Reports pub- 
lished with this number of the Journal. 

The American editor has enriched this edition of the treatise on carri- 
ers with a large number of references to American cases. The Messrs. 
Johnson deserve the thanks of the profession for the beautiful type and 
delightful printing of the work. It is a treat to feast on such letter press 
as this. 
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LEGAL FICTIONS.* 

There is nothing more commonly urged as an objection to 
laws and lawyers than the existence of legal fictions, while at 
the same time those who urge the fact as an objectioni for the 
most part have no very clear idea of what a legal fiction is : they 
are in general led away by a false analogy which the word fiction 
suggests, and think that there is something dishonest mixed up in 
the matter — that the law which countenances such proceedings 
must necessarily be immoral, and the lawyer who invented and 
those who used them fraudulent tricksters. It is not meant that 
convictions of the kind are deliberately formed ; but the word 
fiction insensibly affects the mind with floating and indefinite 
notions of this complexion, which by no means aid in forming a 
true estimate as to the character of laws or of lawyers. 

The fact of such an influence exercised by a particular word has 
often before been noticed, and cases of it are so common as to 
need no pointing out ; but as it is always worth while to combat 
falsehood, even in detail, and to lead men to think clearly, we 
shall proceed to analyse the nature of legal fictions, and to show 
the utter unfairness of the prejudice in this particular case. 

To bring our readers to our point of view, however, we shall be 
forced to go back farther than might at first seem needful, and to 
examine some facts in the nature of man and the nature of law, 
and first to consider some tendencies which seem to arise natu- 
rally in man from his relation to the world without. He is 
placed among a number of causes acting by fixed laws, each of 
which causes is to him, except within narrow limits, uncontrol- 
lable by his immediate power : he has, however, some physical 
power, and by the faculty of reason he can calculate the action of 
external causes : he is moreover possessed of desires, which the 
spontaneous action of the external causes mentioned cannot 

* London Law Magazine and Law Review. 
20 
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gratify. Did we not know it to be true, we should from tliese 
circumstanees have supposed it probable, that such a being \FOiild 
at first investigate the laws among which he was placed, and 
then try, by setting one against or athwart another, to modify 
the action of each until he obtained results which would gratif^' 
his desires ; and a habit would thus be engendered of considering 
what would be the result of combined causes, in order to discover 
what causes ought to be combined to produce a given result. AVe 
find by experience that this is the process always adopted hy 
mankind; it is carried out with different degrees of skill and 
success, according to the age and ability of the nation or the 
individual, but still the process is in every case virtually the 
same. 

It would also be natural to suppose, that in the earlier instances 
which show the development of this tendency, the causes most 
used would be our own powers, as being those with the laws of 
which we become soonest familiar, and which are applicable most 
widely, with least mental effort. Here, too, we are supported by 
experience : we find among savages and nations in the earlier 
stages of civilization, that the mechanical arts they possess are 
generally worked out more by manual skill than mechanical ap- 
pliance ; and, in like manner, with the arts not merely mechani- 
cal, we rarely find a complicated system of natural laws carefully 
brought together for a particular end, except among nations in a 
high state of civilization. 

With these few remarks on the nature of man, we pass on to 
the nature of law — that is to say, of human law : it ought to be 
impartial, regular in its action, and simple as possible — in other 
words, composed of rules as uniform in their application as cer- 
tain in their results individually, and as few in number as is con- 
sistent with the state of society for which they are contrived. 
When we come, then, to apply a few rigid rules to regulate the 
complicated dealings of men, it is as though we were given a 
number of complicated figures with curves and corners to con- 
struct, being allowed the use of straight lines only of given di- 
rections wherewith to construct them ; the only course left under 
such circumstances would be, to take little bits of the given lines, 
and setting one along with another, in such order and in such 
proportions as would best conduce to the desired end, approxi- 
mate small lines and large angles as nearly as possible to the 
curves to be imitated. 

This process offers a close analogy to what is done in the case 
of legal fictions. By them we arrive at particular ends, perhaps 
not so gracefully nor so expeditiously as we should by laws spe- 
cially directed to those ends, but still effectively, .and without in- 
creasing the number of the laws wherewith we have to regulate 
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our affairs, and which we have to consider in contemplating our 
relations one to another. 

To use anotlier illustration, the introducing a new law is like 
introducing into a machine a new spring with a view of effecting 
a particular motion in one of its parts ; unless such a spring be 
strictly confined by means of a rigid material from acting on 
other parts, or its action on them be counteracted by the intro- 
duction of new springs, the movements of the whole machine be- 
come deranged, and to give perfection to one part the aim of the 
whole may be disappointed. From the nature of the case, a law 
should be, as we said, uniform in its action ; it cannot be made 
to apply when desired, and not to apply when not wanted : if in- 
troduced at all, and not limited by its very terms, it will and 
ought to permeate the whole system of laws, and thus unsettle 
what was before settled, and render difficult what was before well 
understood. This limitation in terms, too, is so difficult, and re- 
quires so large an acquaintance with the working of the system, 
and such foresight as to cases which are possible, though they 
may never have arisen, that to make a good law, changing any 
intricate part of our system, requires ability of a very rare or- 
der, and it is often safer to leave acknowledged deficiencies than 
to attempt to fill them up by the introduction of new laws. 

There are, however, acknowledged deficiencies, some trivial, 
some important ; in the latter case they must be supplied, and 
how is a man suffering under the deficiency to supply it ? There 
are several ways, each of them more or less in vogue, as they 
are more or less adapted to the different states of society. The 
first is boldly to ignore the law ; and this is the course most com- 
monly adopted in a very rude state of society, so often, at least, 
as the sufferer is powerful enough to set at nought the law, or 
escape the pen2|,lty for breaking it. This cutting of the gordian 
knot being impossible in the case of natural laws, we find even 
the most savage nations using their ingenuity to arrange natural 
laws in such a way as to modify each other, and produce desired 
results ; but the human laws, in such a society, are not certain 
enough to reckon on, and may be broken with a fair chance of 
impunity ; the consequence is, they are not arranged with much 
mental toil for the purpose of modifying a particular result, but 
are simply ignored when inconvenient; and we find no instances 
of any but the very simplest legal fictions among any people who 
have not been highly civilized. 

Another method of getting rid of these difficulties is the one 
now commonly adopted ; namely, that of getting a new law, 
which, touching the particular mischief, leaves untouched the 
normal action of the law whose pressure is felt in the particular 
case. If it were possible to do this in every case, it would no 
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doubt be the very best means of supplying all deficiencies ; if 
possible in any case, to that case it ought to be applied ; but 
even under this favourable aspect, some objections might be 
urged against it which would be powerless against legal fictions ; 
and among these is the number of laws which it is necessary to 
master in order to know what are the relations of one man's 
rights to those of another, and the extreme diflSculty of ascer- 
taining when those laws are all before us ; but the real objection 
to this course is the practical impossibility of adopting it in most 
cases, more especially under a legislature framed as the English 
is. It is of course theoretically quite supposable that a law might 
be made, showing in its framer such knowledge of the whole ex- 
isting body of our laws, such ingenuity in guarding again&t dif- 
ficulties which might otherwise spring from the change, and such 
foresight in providing for cases which may, but never did, hap- 
pen, and set forth in such clear language as to be quite perfect. 
But has such a law ever been made, effecting any important 
change in a complicated part of our jurisprudence ? None, so 
far as we know. How many have remotely approached to such 
perfection ? They may easily be told on the fingers of one hand. 
And why is this r Partly because the ability and knowledge re- 
quisite to frame a good new^ law is rarely to be found in any 
man ; partly because, if such men exist, they are not usually 
found among the legislative class, and it is rarely worth while, 
in a commercial point of view, for any one not of that class to 
spend such highly skill*^d labour on such ill paid work ; but per- 
haps the chief reason of all lies in the working of our legislative 
machinery. When a bill is well drawn and consistent in all its 
parts, it is introduced, and perhaps passes a first and second 
reading ; it is then referred to a committee, where it is con- 
sidered in detail by a number of men, of whom most are igno- 
rant of the subject, and many have quirks of their own, and are 
obstinate in proportion to their ignorance ; in this assembly it is 
altered, or as they say amended, and the result of the process is 
a bill discordant with itself, interfering with the great body of 
the law, running foul of the shallows which the original draft 
had perhaps skilfully steered clear of, and in general so inexpli- 
cable a mass of confusion, as to cause more expense and injus- 
tice by litigation to ascertain its meaning, than could have been 
caused by leaving the law in its former state. 

The course, moreover, of introducing a new law to meet diffi- 
culties, even if it could be perfectly carried out in any stage of 
society, can in general only be attempted in a state of civiliza- 
tion, such that the wants of individuals in the community can 
easily be made known to the legislative power, and not only can 
be canvassed by it, but can force the canvass ; in fact, where a 
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single man can easily appeal to public opinion, and where public 
opinion governs legislation. Such, we need hardly say, is the 
case in England at present, and most of Europe is progressing 
towards the same state of things ; even in France, though nomi- 
nally a despotism, public opinion is more powerful in directing 
the laws than it ever was before, certainly far more so than un- 
der the regirhe of the Bourbons ; the press, too, though under a 
political censorship, is on general questions comparatively free, 
so that, except where the government of a particular dynasty is 
concerned, public opinion is easily brought to bear on the rela- 
tive merits of laws proposed, and on the deficiencies or errors of 
such as are still in force. 

But there is an intervening state o'f society in which the laws 
are strongly carried out, and are in consequence respected, but 
are not easily ijifluenced by the desires or opinions of any one 
man in a private capacity ; and even though such desires or 
opinions may be shared by numbers, yet these, having no means 
of communicating their views one to another, and combining, 
except in rare instances, cannot make their voice heard in the 
state, and are for such purposes as one man. Such is pre-emi- 
nently the state of society in which legal fictions are produced 
and flourish. An existing law is felt to bear hard in some par- 
ticular case, or the want of a law to meet certain circumstances 
is felt. It is a matter of great diflSculty to put the legislature in 
motion to repeal the law as to the particular case where it is 
found oppressive, or to make a new law to meet the unforeseen 
circumstances ; at the same time, the laws already in force can 
bp reckoned on with tolerable certainty, and cannot safely be ig- 
nored. Here, then, a man stands with regard to the body of 
human law, very much ia the same relation, for the purpose in 
hand, as he does with regard to the body of natural laws, and 
the habit which has been formed and educated by his relation to 
the latter, is immediately called into play as to the former. He 
proceeds to arrange the existing laws into a system, so as, by 
setting one against or along with another, to achieve the object 
aimed at. The result is a legal fiction. For instance, in the 
ancient law of England, there was a rule adopted with the best 
intentions, that if land was conveyed to another without any con- 
sideration being given therefor, it should be held that such con- 
veyance was made only for the benefit of him who conveyed, 
and he should still have the right to enjoy the profits of and 
occupy the land ; while the other became legal tenant, and was 
liable to the feudal duties incident to the tenure of land. The 
legal tenant had an option of refusing the gift if he chose ; but 
if he did not, it was supposed to be an arrangement between the 
parties to the effect above stated. The object of this rule was, 
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that a man should not be bound for pver by what he might have 
done rashly in a moment of weakness, when holding him so 
bound might prejudice him severely, and not holding him so 
bound could do no one any harm. If, however, valuable con- 
sideration had been given for the conveyance, then the whole 
matter was looked on as a sale, and the beneficial interest in the 
land, the right of occupation, and the profits, passed by the con- 
veyance. It is plain that both these rules might have much said 
in their defence ; but a difficulty arose out of them, that if any 
one wished to make a free gift of an estate, the obvious means 
were no longer available for the purpose. There was, however, 
another rule of the courts that when valuable consideration had 
been given for any thing they could not examine whether such 
consideration was adequate or not, because there were no means 
of laying down any rule with certainty on the matter; that 
might be adequate to one which might not be so to another, or 
at one time which might not be so at another ; this rule was, 
therefore, set along with the other two, and when a man wished 
to make a gift, he would sell a valuable estate for the ludicrously 
small sum of five shillings. The valuable consideration of five 
shillings actually passing, transferred the beneficial interest, as 
the courts could not take cognizance as to its adequacy, and the 
conveyance transferred the legal tenancy in the land. 

This was a legal fiction, and though here advanced merely to 
illustrate by an example the process we have before adverted to, 
may, from its simplicity, well serve as a type of legal fictiops 
in general, and may assist in making more obvious what we mean 
when we say, that the invention of a legal fiction was, under thf 
state of law which led to such invention, always an advantage to 
the community. The fact that it was invented and not put down, 
is itself an evidence that there were some innocent desires of 
mankind, which by the existing state of the law could not, or 
could not conveniently, be gratified ; and surely the man deserves 
well of the community, who, without injuring any one, adds much 
to the liberty and the happiness of many. It is questionable 
whether in some respects he has not done more for his fellows by 
the invention of the fiction, than by the introduction of a new 
law for the same end ; but, in any case, the one was possible for 
individual exertion at a titae when the other was not ; and, hav- 
ing done his best, no man can be blamed for not doing more. To 
recur to a former illustration ; while the introduction of a new 
law is like adding to a machine a new spring or motive power, 
which must be closely guarded from interfering with the ma- 
chine's normal motion, the invention of a fiction is like the in- 
troduction of a lesser system of wheels and levers, by whose 
means the waste power of the machine itself is utilized, and made 
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to perfonn the particular motion desired in one part, without in- 
terfering with the general motion of the whole ; much like what 
was done in the steam-engine, when a boy who was employed to 
turn the cocks for letting on and off the steam, and desirous of 
playing rather than working, inyented an arrangement which 
made the engine self-acting, and introduced, perhaps, the most 
important improvement which was ever made in that machine. 

But it may be said, all that is here stated with regard to the 
production and growth of fictions may possibly be true, is it not 
however conjectural ? Are these mental laws always at work 
whenever a fiction is produced ; and are there not cases where 
under a similar set of circumstances, fictions have not been gene- 
rated ?* Possibly so. We must first look to the probability of 
certain results following from certain circumstances, and then if 
we find the circumstances and the results ahnost uniformly co- 
existing, we may conclude with a great degree of probability 
that the one set are causes, and the other effects. We do not 
find that, when governments are weak and subjects strong, legal 
fictions are not invented among the strong subjects. We do find 
that, when public opinion is strong and easily accessible, legal 
fiiStions, rife up to that time, cease to be created.'*' We have 
already examined the probability, that the causes assigned would 
produce effects like those mentioned, and we have actually known 
cases in which the rise of a fiction has, on this hypothesis, been 
predicted, so to speak, by one. who was ignorant that such a fic- 
tion actually had arisen. One instance of this kind we may 
state. 

In the Roman law the power of a father over his children was 
absolute ; he might kill them or sell them for slaves ; and such 
was its permanence, that if a son, after having been sold by his 
father, was emancipated by his master, he fell again into the 
power of his father, which was suspended but not destroyed by 
the sale. In the early times of the Roman republic, there was 
no way in which a young man could become free but by the 
death of his father, who could not release him by any act he 
could do. It was afterwards, enacted, by a law of the twelve 
tables, that if a son were sold by his father three times, and 
were three times emancipated by his masters, he should become 
free. These facts were one time stated in a company of young 
barristers when we were present, whereupon one who was utterly 
ignorant of the Roman law, but who entertained our hypothesis 
upon the subject of fictions, interposed: — There, said he, must 
have originated a way of emancipating a child ; let the father 

* The last we know of was inyentod in the reign of Geo. III. ; yiz. the 
uses to bar dower. 
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make three sales of his son for the purpose. of the masters eman- 
cipating him, and the son was free. That, said another ac- 
quainted with the Roman law, is precisely what was done ; it 
was the course in common use till late in the empire. Now here 
we say is an evidence of what we have stated with regard to the 
origin of legal fictions ; the natural desire of a father to benefit 
his son existed, and the law afforded at first no means by which 
a child might be emancipated ; at length a law whose object ivas 
to check the authority of unnatural parents is passed, and it is 
immediately made the means of effecting such emancipation, 
which was not within its purview at all. The barrister knew the 
general nature of legal fictions, and the sort of soil in which 
such plants grow, and he consequently conjectured, and rightly, 
that under such conditions a fiction would spring. There is 
rarely a more conclusive proof of the truth of an hypothesis 
than the fact, that a prediction from it is found true when tested 
by experiment, and this proof of our hypothesis as to the origin 
of fictions mus-t be allowed to have obtained. 

Thus far we have endeavoured to show the conditions under 
which legal fictions must be produced, and to prove that the in- 
ventors deserve credit and not ill-will for the invention ; but 
whether legislators do not deserve blame for letting them remain 
is a very different question. Is not the retention of legal fictions 
a blot upon the code in which they are suffered to exist, as luxu- 
riant weeds are a discredit to the gardener, though in a rich- 
soiled garden weeds must spring ! We answer : if the weeds can 
be uprooted without hurt to the plants, by all means uproot them, 
unless a weed may happen to be as beautiful as the plant near 
which it grows, and to match well therewith ; under cultivation a 
weed will sometimes lose its wildness and become well worthy of 
retention, if so, retain it ; or^ if it cannot be removed without 
hurting the garden liowers, we say again retain it. The exis- 
tence of fictions is no doubt an evidence that the body of laws 
in its former state was defective, but it is also an evidence that 
the laws, with the help of human ingenuity, might be bent to fill 
up the want ; if the machinery of the fiction is cumbrous, and 
one lighter and more easily applicable can be substituted with- 
out hurt to the working of the whole body of laws^ substitute 
such by all means ; but before adopting any proposed means, be 
sure that they are more easily applicable, and that they do not 
hurt the working of the whole body of laws. A new law is in 
fact less wanted after the invention' of a fiction than before ; as 
in the case of the Roman law above mentioned, a way of directly 
releasing the father's power was less imperatively wanted after 
a means had been found of freeing a child by the fiction, than 
when there was no way of doing so at all-; it might truly be bet- 
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ter that what was in the fiction done in a roundabout manner 
should be done straightway, and it would be better that a man 
might free his son by executing one instrument of release, than 
that he should for that end make three sales, and that three 
other men should execute each an instrument of emancipation ; 
but if, on the other hand, a large and important class of rights 
rested on the fact, that one could not straightway release his 
son, it would be better to hold to the fiction than to sweep away 
those rights, and so make unsafe the title to property lawfully 
gotten. 

In some cases, also, it is quite possible that the machinery of 
the fiction may be as easy of use as any that could be substi- 
tuted by statute ; in such cases it is always better to keep a 
method proved and well understood, than to adopt one which, 
however seemingly more elegant, may bring difficulties into some 
other part of the law ; and it is often impossible to be sure that 
any new enactment may not do so. If a strong case cannot be 
made against the means used in the fiction, either because they 
are difficult of use or are too expensive, or the like, we should 
say, hold to the fiction rather than bring in a new law, only for 
the sake of efiecting the same ends by other means ; but if it is 
wished to enlarge powers, or in fact to do more than could be 
done by the fiction, then do not only tinker up the fiction, but do 
straightforwardly what is wanted to be done. 

All this, however, assumes that^the state of the law which 
made the fiction necessary is still, in the main, desirable in the 
present state of society. As long as feudalism lasted, and it was 
desirable that land should be kept entailed, there was no object 
in making the means of barring entails cheap, and the old fiction 
by which they were barred answered its purpose well ; but when 
it became desirable that land should be brought freely into the 
market, it was necessary to make entails more easily, more 
subtly, and more cheaply barrable, and an act of parliament, as 
was right, was passed about twenty-three years ago abolishing 
the fiction, and supplying other means for the purpose. This 
very statute, however, though admittedly a model of legislation, 
framed by a most experienced draughtsman, showing extraordi- 
nary foresight as to difficulties which might arise, and intimate 
knowledge of all the law even remotely connected with the sub- 
ject of fines and recoveries, yet offers a good example of the in- 
conveniences, as regards collateral points, springing from the de- 
struction of fictions and the substitution of positive law. By the 
act fines were abolished; the intention was to enable entails to 
be barred and the estates of married women to be conveyed in 
an easier and simpler way than theretofore, and this the aet ef- 
fected, but fines and recoveries effected more ; fine was the usual 
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and proper way for one entitled to a contingent estate to bind or 
bar Lis right ; upon the abolition of fines and recoveries, no way 
was left for eflfecting this object ; a man might be morally cer- 
tain of a large property, and might be in pressing want, with- 
out being able to convey or charge the property in question 
owing to its contingent nature ; and thus, unable to supply his 
immediate wants, might starve in the view of plenty, sinking in 
sight of port. It has indeed been held by the Lords Justices* 
that a married woman could, under this act, make title to a con- 
tingent estate ; but this decision was opposed to the view taken 
by Vice-Chancellor Wood, and has not met with general appro- 
bation from the profession. In any case, married women were 
the only class who were not left under disability in this respect. 
The law was changed as to this thirteen years afterwards, but 
during that period of thirteen years, the evil effects of abolish- 
ing the fiction were felt ; and those effects may, in that time, 
have become impressed on a vast number of titles which may re- 
quire nearly a century to heal. We do not say that the good of 
the act did not more than balance its evils ; but we do say that 
it was not unmixed good. 

Perhaps the best test as to when the state of society has ad- 
vanced beyond that for which a state of law requiring a fiction 
was suited, is furnished by the fiction itself. Whenever the law 
works more through fictions than directly, we may be sure that 
the pressure of the law is more felt than its advantage, and it 
forthwtih becomes time to repeal the law. Whenever it should 
be plain that there were more fathers who freed their sons than 
who reserved the paternal authority, it would be a clear indica- 
tion that the freedom of sons should be the rule and their slavery 
the exception ; or, if the whole body of law would not admit of 
this, at least, that the emancipation of sons should be made as 
easy and simple as was consistent with such a body of law. When 
it was found that the majority of entails were barred, it was then 
to substitute a more simple, cheap, and sure way of barring them 
for the cumbrous and costly fiction formerly in use ; and so we 
might enumerate many fictions which ought to have been done 
away, whereof indeed the greater part have been swept off, for 
the tendency of the day is against them, and more is now to be 
dreaded from the badness of substitutes than from the retention 
of fictions. 

We hope we have shown that it is not in itself a charge against 
even a irodern code that it should have kept a fiction of long 
standing ; but the ancient codes in which fictions have sprung 
up, so far from meriting the abuse which is usually heaped on 

* Croft V, Middleton, 25 L. J. Ch., 513- 
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them, deserve, on the contrary, high praise. It speaks well for 
the government of a people that fictions have grown in its laws ; 
it shows first, that the government was strong enough to enforce 
the laws — if they could have been simply set at nought, there 
were no need to invent the fictions ; it shows that the laws were 
uniformly administered, and not swayed by interest or other un- 
fair means — otherwise the bearing of the laws in force could not 
have been reckoned on with certainty enough to be made the 
ground of a fiction ; and it shows that the laws were not easily 
changed, or their number easily increased, to serve a temporary 
purpose. It is, to be sure, a mark that they were not in their 
immediate purview suflScient to meet all possible circumstances 
which the complication of human affairs could make desirable ; 
but this is no more than may be said of any body of unbending 
rules (which a body of law ought to be,) more especially of a 
body of unbending rules made a long time back for an advancing 
society. Thus it proves that such a code had, to a great de- 
gree, all the merits a code can have, except that of being com- 
pletely fitted to the state of society which it might ultimately 
come to govern ; that, moreover, it was by means of the fiction 
in some degree applicable even to the growing state of society ; 
and lastly, it was by the same fictions provided with tests, when 
the existing state of the law should become no longer fitted for 
the advanced state of the people. 

If men would duly reflect on these points, they would be less 
ready to utter inconsiderate and intemperate abuse against the 
inventors of legal fictions, whom we believe to have benefitted 
their people as much as good legislators have done, nor against 
the fictions themselves, nor the codes which admitted them ; but 
would be led to discriminate as to when a fiction should be re- 
tained and when discarded — what changes in the law it shows to 
be advisable, and how such changes should be made — with what 
precautions as to existing rights, and what contrivances to meet 
future circumstances ; they would be led to study rather than 
condemn, and if we have induced one of our readers so to do, we 
shall not have misused our time nor wasted our trouble. 
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LIEN OF THE FIERI FACIAS. 
The case of Puryear va, Taylor, (12 Grattan, 401.) reviewed. 

Not many decisions of the Court of Appeals of Virginia, have 
attracted so much attention, and given origin to so much anxiety 
as the one named at the head of this article. That attention 
and anxiety have not affected merely the members of the profes- 
sion ; so comprehensive is the subject to which the case relates, 
and so startling are the conclusions which, properly or impro- 
perly, have been deduced from the decision, that persons of all 
classes have been drawn to a consideration of the matter. Every 
man is either a debtor, a creditor, or a holder of property, which 
may be affected by the relations of debtors and creditors, and 
especially by the influence which the lien of executions may have 
upon those relations. 

Prior to the enactment of our present wretched Cfede, the law 
of the lien of the fieri facias was as definitely settled, and as 
clearly understood in Virginia, as any rule of jurisprudence 
could be. The doctrine of the Common Law formed its basis ; 
modified by statutory provisions, and expounded by judicial de- 
cisions. Little difiiculty was found in its practical enforcement, 
atid that diflSculty arose only from some uncertainty in the facts 
of particular cases, not from obscurity in general rules. Those 
rules had been elaborated and condensed into a system which 
may be expressed in the following formula : 

1st. A judgment creditor could obtain a lien on the goods and 
chattels of his debtor only by suing out his fieri facias, and pla- 
cing it in the hands of the officer for execution. 

2d. From the time fi.fa, went into the officer's hands, it was 
a lien on all the defendant's goods and chattels which were ca- 
pable of being levied on. 

3d. The general lien of the fi, fa. continued until the return 
day and no longer. 

4th. The general lien was lost, or rather contracted in its ope- 
ration, by levying it upon particular goods and chattels ; and 
after such levy, there remained only a specific lien upon the 
goods actually seized. 

5th. The special lien on the goods actually seized, continued 
without limit as to time ; it continued beyond the return day, and 
the ofiicer might sell at any time. Indeed, it worked a change 
of property, and those goods could be affected by a subsequent 
execution, or a transfer, only in subservience to the execution le- 
vied upon them. 
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6th. The goods and chattels of the defendant, not actually 
seized, were, by the levy, discharged from the lien. 

7th. The choBCB in action of the defendant, and any goods 
and chattels to which he had claim, but which from any cause 
were not capable of being leviod upon, could only be affected by 
the seizure of his person under a ca. »a., or by proceedings in 
equity. 

These rules were, of course, applicable to the ordinary pro- 
ceeding by execution. There were special cases where the re- 
medy was by distress, attachment or otherwise; but those ex- 
ceptional casjs are not now under consideration. 

These rules were reasonable, wholesome and consistent with 
each other, and they formed a system easily understood, and ca- 
pable of administration with little cost and embarrassment ; and 
not the least recommendation of the plan was that it occasioned 
little danger to other creditors and to purchasers. Of course, it 
could not be expected to be wholly free from this danger ; con- 
flicts would sometimes arise ; but the occasions of contest were 
rare, and the rules, by which disputes were to be settled, were 
plain and definite. It was usually only a question of time; and 
dates were generally decisive. 

But the perpetrators of the Code of 1849, were master work- 
men in the labor of confusion. They were eminently skilled in 
the art of unsettling judicial landmarks, and introducing doubt, 
disorder and distrust. This unfortunate ability was especially 
manifested in the provisions enacted in relation to executions. — 
In that particular, they did indeed enact, to perfection, the part 
of the boar in the vineyard. To " make confusion worse con- 
founded," the Court of Appeals has recently rendered a judg- 
ment, which, while we believe it to be correct, is yet either very 
widely misunderstood, and erroneously applied, or else is of a 
tendency so mischievous as to call for the immediate interposi- 
tion of the General Assembly. Let us take a glance at the legal 
provisions in the first place, and then briefly consider the judi- 
cial exposition which they have received. 

In relation to a lien of a fi, fa. upon goods and chattels, ca- 
pable of being levied upon, the framers of the Code do not seem 
to have contemplated any very important change. Sec. li, 
chap. 187, page 713, gives that lien.* The 13th Sec. directs 

* That section is in these words : 

I 11. By a writ oi fieri facias, the officer shall be commanded to make 
the money therein mentioned out of the goods and chattels of the person 
against whom the judgment is. The writ may be levied as well on the cur- 
rent money and bank notes, as on the goods and chattels of such persons ; 
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the officer to endorse upon the writ the precise time — ^not only 
the day, but the hour at which he receives it. The 14th Sec. 
enacts, that if two or more writs come into the officers hands on 
the same day, that which was first received shall be first letied 
and satisfied. The subsequent proceedings in the case of an ac- 
tual levy are also designated with some little care and accuracy. 
If the writers of this chapter had but taken the precaution to 
add that the writ " shall not bind the goods of the defendant 
after the return day, unless levied before that day," much con- 
fusion and doubt would have been avoided. We shall presently 
see that this omission is not unimportant ; or rather, it would 
have been unnecessary, but for such a provision, intimated rather 
than enacted, in the subsequent chapter, and which leaves room 
for grave doubt as to the legislative intention in regard to the 
continuance of the lien under the 11th Section of Chap. 187. — 
Without the doubt thus created, the Common Law rule would 
have prevailed, and the lien would continue only up to the return 
day, unless a levy were previously made. 

But the revisers were not content with Chap. 187. In their 
wisdom they had abolished the ca. sa. But a great portion of 
the means of debtors consists of choaes in action^ or property 
upon which a fi. fa.^ according to its old character and functions, 
could not be levied. It was necessary to provide a means of 
reaching this property ; some process that would effect the pur- 
poses of the ca. sa. This object was sought to be attained hy 
giving to the fi. fa. a force not before possessed by it ; to wit : 
that of a lien upon property and effects not capable of being le- 
vied on. In other words, the fi.fa. in addition to its ancient 
functions, had annexed to it a sort qf mongrel character ; it was 
converted into a kind of double-barrelled process, and was re- 
quired to do the work of the ca. sa. as well as its own. The 
third and fourth Sections of Chap. 188, contain the provisions 
intended to work this transmogrification.* 

and as against purchasers for valuable consideration without notice, an^ 
creditors, shall bind what it may be levied on only from the time that the 
writ is delivered to the officer to be executed. 

* The following are those sections : 

J 3. Every writ oi fieri facias hereafter issued, shall, in addition to the 
effect which it has under chapter one hundred and eighty-seven, be a lien 
from the time that it is delivered to a sheriff or other officer, to be executed, 
upon all the personal estate of, or to which the judgment debtor is possessed 
or entitled, (although not levied on, nor capable of being levied on, under 
{hat chapter,) except in the case of a husband or parent such things as are 
exempt from distress or levy by the thirty-fourth section of chapter forty- 
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Of the policy and expediency of this statutory enlargement of 
the powers of the fi. fa. we do not purpose to say much. Our 
last number contained a pretty full exposition of our views in re- 
lation to the abolition of the ca. aa.^ and we content ourselves by 
a reference to that statement. 

If it were possible to speak with certainty of anything con- 
tained in the Code of Virginia, we would say, that no doubt can 
be entertained as to one proposition ; to wit : that the legal pro- 
visions we have quoted refer to two wholly distinct matters.— 
Chap. 187, we think looks to the fi. fa. altogether in its charac- 
ter of a Common Law execution, enlarges the sphere of its ope- 
ration in so far only, as to allow it to be levied on money and 
bank notes, gives it no attributes unknown to the Common Law, 
and leaves it to be governed by rules which obtained at Com- 
mon Law. That chapter embraces no novelty; nothing with 
which we were not acquainted in principle at least j if not in de- 
tail. Its provisions are not only in accordance with the Common 
Law, but they are repetitions of what had long prevailed in 
Virginia. On the other hand, Chap. 188, introduces rules wholly 
unknown to our jurisprudence, and as entirely unknown to the 
Common Law. We were familiar with none of its provisions ; 
we had not contemplated its objects, far less wished to see them 
effected. 

That the provisions of the Chap. 188 were intended as a sub- 
stitute for the ea. sa. is apparent, not only from their very cha- 
racter, but also from the language of Judge Samuels, in deliv- 
ering judgment in Puryear vs. Taylor. Indeed, the counsel who 
argued that case for the appellant, claiming under the ji. fa.^ 
and contending for the comprehensive and continuing character 
of the lien^ places his claim alone upon the ground that, quoad 
chores in action^ the ji. fa. is only a substitute for the ca. sa. ; 
that in relation to such effects, the creditor is only placed in the 
same condition as if he had issued and executed his da. sa. In 
no part of that case, either in argument, or judgment, is the 

nine, and except that as against an assignee of any such estate for valuable, 
consideration, or a person making a payment to the judgment debtor, the 
lien by virtue of this section shall be valid only from the time that he has 
notice thereof. This section shall not impair a lien acquired by. an execu- 
tion creditor under chapter one-huMdred and eighty-seven. 

2 4. The lien acquired under the preceding section shall cease whenever 
the right of the judgment creditor to levy the fieri facias^ under which the 
said lien arises, or to levy a new execution on his judgment, ceases or is 
suspended by a forth-coming bond being given and forfeited, or by a super- 
sedeas or other legal process. 
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ground taken that the two liens of the Ji. fa, are to be con^ 
founded together. 

Before proceeding further it may be well enough to present a 
brief abstract of that case. On the 9th December, 1860, Pur- 
year issued his fi. fa. against Dalt/. That Ji. fa. was returned 
"No effects." A debt was then due to Dalt/ from another per- 
son. On the 25th October, 1851, Taylor sued out an attach- 
ment against Daly^ under which JDaly's debtor was summoned 
as a garnishee. The question was, whether the attachment 
should displace the lien of the jf./a., tha,tfi.fa. having been re- 
turned long before ; and the determination of that question de- 
pended upon the further question, " whether the lien of the fi. fa. 
continued after the return day ;" it being admitted, that under 
Section 3rd, of Chap. 188, the fi. fa. had been a lien on the 
debt prior to the return day. The court determined that the 
lien continued, and the fund was awarded to Puryear^ the claim- 
ant under the execution. 

Now we have already said, we consider this decision to be 
correct. It is an exposition of the statute, perfectly in accordance 
with the statute itself. If the decision presents any matter not 
worthy of acceptance, the fault lies in the Law, not in the con- 
struction placed upon it by the court. The Law we do consider 
an unfortunate one. We do not think it ought ever to have been 
enacted, or, rather, no necessity for its enactment ought ever to 
have been created by the abolition of the ca. sa. That first false 
step is the root of offense in the premises. As the law is written, 
the court was forced to the conclusion. 

Still, while the decision is substantially correct, and properly 
expounds the law upon the question actually presented to the 
Court, we respectfully submit that there is ground for dissatis- 
faction as to the manner in which the judgment is expressed ; 
and as to the opportunity for deducing inferences, not as we 
think, legitimately following from the opinion. We fear that it 
affords too much ground for confounding two things which are 
essentially different. The court had under consideration a ques- 
tion arising under Chap, 188 ; they were deciding upon a contro- 
versy growing out of the function assigned to the fi. fa. in its 
character of a substitute for the ca. sa. It was a question which 
could not have arisen in connection with the fi. fa.^ considered as 
a Common Law writ ; nor in coiyiection with any of its attri- 
butes as regulated by Chap. 187. That is the chapter which 
deals with the fi^ fa. as a Common Law writ, and in all its cha- 
racteristics as known to our jurisprudence, prior to 1849. That 
chapter does not present any ground updn which such a question 
could arise. 

The exception which, with all proper deference, we take to the 
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opinion of the court, is, that it does not suflSciently discriminate 
between these separate function^ of the fi. fa. y between its Com- 
mon Law operation as a lien on goods and chattelSy and its sta- 
tutory lien on chose% in action^ as a substitute, pro tanto for the 
ca. aa. They were passing upon the effect of the writ, and cha- 
racter and extent of its lien, in the latter aspect — that of a sub- 
stitute for the ca. ga.y yet the language of the judgment is sus- 
ceptible of application to the fi, fa. in its original Common Law 
capacity. Judge Samuels no where in his opinion expressly 
draws tne distinction, or uses any language to show that the de- 
cision is to be applied only to the fi. fa. in its capacity of a 
(piaM ca, %a. ; to its effect as a lien upon cho%e% in action. We 
do not think we are alone in thus understanding the Court. The 
reporter, Mr. Grattan, seems to have understood them as making 
no distinction ; for, in his syllabus of the case he intimates no 
distinction, but uses this language, ^' X fieri facias is a lien from 
the time it goes into the hands of the officer to be executed, upon 
all the personal estate of the debtor, including debts due to him, 
with the exception stated in the statute ; and this lien continues 
after the return day of the execution.*' The alarm and uneasi- 
ness produced by this decision, not only in the profession, but in 
the public mind, also shows, that many persons understand the 
Court to have ignored the Common Law limitations upon the 
length of time, during which the lien of a fi, fa. shall operate 
upon goods and chattels, and to have given ijt the same effect in 
such case as in relation to choses in action. Nor has it stopped 
here. We are informed that a Circuit Court has already decided, 
upon the. authority of Puryear vs. Taylor , that the lien of a 
ii.fa. upon goods and chattels^ (in that case it was upon a horse,) 
continues after the return day, even though it has never been 
levied, and that the property did not become subject to a subse- 
quent execution. 

That this case has received this construction is, then, a fact, 
and being so, our present purpose is to enquire, in the first place, 
whether the case is open to this construction, and if it be so, 
then, whether it correctly expounds the law. For ourselves we 
think the case is not to be understood in the light of which we 
have been speaking. As we read it, it appears to be confined 
entirely to the exposition of the effect of that statute which 
points out the operation of .the fi. fa. upon choses in action. It 
looks wholly to the 3d and 4th sections of Chap. 188. The 
question arose under those sections, and as we have said, could 
not haye arisen under any other provision of the Code, nor out 
of any doctrine of the Common Law. We do not think the 
Court intended to decide the broad, sweeping proposition, that 
" a fisri facias is a lien upon all the personal estate of the 
21 
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debtor, and that such lien continues after the return day ;" and 
respectfully suggest, that in so announcing the opinion of the 
Court, Mr. Grattan has, perhaps, put the proposition too 
strongly. The first branch of the proposition is unquestion- 
ably sound, to wit: that the process is a lien upon aU the per- 
sonal estate ; but we dissent from the latter branch, to wit : 
that the lien continues upon all the personal estate <rfter the 
return day. We think the Court declares it to be a continu- 
ing, indefinite lien— one that extends beyond the return day — 
only in relation to debts and choses in actionj not in relation to 
(dl the personal estate. We understand the Court as in no wise 
touching the question of the ordinary lien of the writ upon goods 
and chattels, leaving that subject to be considered according to 
Common Law rules, with such modifications as are made by 
Chap. 187 ; among which rules one of the most important is, 
that the lien does not continue after the return day, and that 
the property, unless levied upon prior to the return day, becomes 
liable to junior executions and other claims. The facts of the 
case do not call for any decision upon this point, if, therefore, 
any had been made, it would have been obiter : and our Court 
of Appeals is remarkably careful, in all cases, to decide nothing 
but what it considers absolutely necessary for the determination 
of the very point in controversy. We feel justified, therefore, 
in pronouncing the question, as to the duration of the lien of a 
fi. fa. upon goods and chattels, to be still open. Such being our 
opinion, we shall venture a few reflections, which have satisfied 
us that there is a broad difference in the two cases. 

In regard to the lien of a fi. fa., in the ordinary case, upon 
goods and chattels, actual, tangible property, there was no ne- 
cessity for anything but a declarator^/ statute. That lien, with 
its attributes and extent, was known and understood before the 
framers of the Code were born. We find, therefore, that the 
law in the Code, — Sec. 11., Chap. 187, — ^relating to this lien is 
simply declaratory — though with an extension too unimportant 
to affect the general character of the statute. The law, so far 
as chattels are concerned, is left altogether unchanged. Not so 
with choses in action. As to them it was necessary to have a 
wholly new law. The ca. sa. being abolished, this sort of pro- 
perty could not have been reached at all without some appro- 
priate legislation. In the very rudiments of our profession we 
are taught, that three points are to be considered in the con- 
struction of all remedial statutes ; the old law, the mischief, and 
the remedy. Now, here the old law was, that the debts and 
choses in action of the defendant could only be affected through 
the instrumentality of the ca. sa.. The mischief was, that the 
ca. sa. being abolished, there was no means of reaching such 
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property. The remedy devised (weh as it was and w,) was the 
enactment of the third and fourm sections of Chap. 188, giving 
to the ji. fa.y in some instances, a portion of the effect of the 
en. sa. But neither the old.law nor the mischief affected goods 
and chattels in the debtor's possession. No ca. sa. was neces- 
sary to reach them. Even after the abolition of the ca. sa.j such 
property could at once be directly subjected by ^fi.fa. Chap. 
187 gave, or rather confirmed, a complete remedy as to such es- 
tate. Had the ca. sa. been retained, there would not have been 
the shadow of necessity for the new law ; this mongrel sort of 
process which is a ca. sa. in substance, but a fi. fa. in form. 
The abolition of the ca. sa. created that necessity ; it was the 
cause of the enactment, and the effect ought only to relate to the 
cause. We are instructed to a(Iopt such a construction as will 
suppress the mischief; but when that purpose is attained, no rule 
of legal dialectics requires us to apply the remedy to a subject 
which needs no remedy at all ; and such was the case of goods 
and chattels upon which a fi. fa. might be levied. 

Again, unless two distinct species of lien were intended to be 
attributed to the fi.fa.y there was no need at all for Chap. 187. 
Faulty as is our Code, and loosely and slovenly as it was pre- 
pared, it would be too great a reflection upon its framers to sup- 
pose that they unnecessarily inserted an entire chapter, on so 
important a subject. If it be a correct construction of Chap- 
188, to hold, that it not only gives a lien on all the personal es- 
tate of the debtor, but that such lien on all the personal estate 
continues cfter the return day, even though no levy be made, 
then it was clear, that it was not only unnecessary, but mischiev- 
ous to enact the 11th section of Chap. 187. It must be admit- 
ted, that it was unnecessary to provide for the whole and also for 
a part. 

In the next place, we contend that the language of the two 
enactments, manifests the intention of discrimination as plainly 
as it is indicated by their purpose and necessity* In so many 
words, the third section of Chap. 188, gives the lien therein pro* 
vided for "in addition'* to the effect of the lien under the pre- 
ceding chapter. It is expressly enacted that that section shall 
not impair the lien under Chap. 187, thus clearly recognizing 
the difference. Is it logical to say that it shall enlarge, or 
strengthen that lien, when it is directed not to impair it ? Is it 
not the proper conclusion to hold, that it shall not affect the lien 
given under Chap. 187 ? The fourth section speaks only of 
"the lien acquired under the preceding section;'* again recog- 
nizing the distinction between the oldVfashioned lien of the 
fi. fa.^ and its operation as a quasi ca. s&. We cannot resist the 
conclusion, that this language can only refer to a new effect and 
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power of the fi. fa.y different from and auxiliary to its operation 
as a Common Law writ. 

Again : the two liens are widely different in their effect. Sec. 
11, Chap. 187, provides that the fi, fa,y " as against purchasers 
for valuable consideration without notice, and creditors, shall 
bind what it may be levied on only from the time that the writ 
is delivered to the officer to be executed.'* After the writ goes 
into the sheriff's hands, the lien becomes operative whether there 
be notice or not. Notice becomes wholly immaterial in such event. 
How is it with the other lien ? See. 3, Chap. 188, provides that 
*' as against an assignee of any such estate for valuable con- 
sideration, or a person making payment to the judgment debtor, 
the lien hy virtue of this section shall be valid only from the 
time that he has notice thereof Here notice is all important. 
The writ in such case does not bind from the time the officer re- 
ceives it. The distinction is too palpable to be dwelt upon. 

One other observation : the two liens operate as against differ- 
ent classes of persons. The terms used in each case are appro- 
priate to describe one set of opposing claimants; those used in 
the other, just as appropriately designate another set. When 
speaking of goods and chattels, of property having a tangible 
existence, the terms used are "purchasers*' and "Creditors," 
the classes, whose competing interests alone can be affected. 
When dealing with debts and choses in action, means, of pay- 
ment, which have only an ideal existence, the persons against 
whom (and against whome alone) it can operate, are " assignees" 
and "persons making payment to the debtor." These terms 
are each significant, and appropriate to signify the species of 
property to be affected in each instance ; and neither can be ap- 
plied to the subject matjjer of the other without violence to lan- 
guage. 

We have hinted at the alarm caused by the construction that 
would give to the fi. fa., the character of a general, continuing, 
indefinite lien upon goods and chattels. That alarm is well 
founded. Adopt this construction, and all confidence in the 
possession of personal property would be destroyed. No pur- 
chaser, or creditor could, or would be ever safe. An execution 
might have been in the sheriff's hands for seven years; nay, it 
might have been long returned, as in Puryear*s case, "no ef- 
fects," and yet upon a sale to an innocent purchaser, or upon 
the levy of a younger execution, the plaintiff might step forward 
and enforce his lien. Such, as we are informed, was the case in 
the instance to which we have adverted in one of the Circuit 
Courts. There the execution had never been levied ; the return 
day had long passed; the property was yet in the debtor's 
hands ; H was seized and sold under a younger execution ; and 
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then 4he claimant, under the old writ, unexecuted as it was, and 
incapable of being executed, defunct, indeed, from lapse of time, 
sued the officer who levied the subsequent writ, and recovered 
the value of the property. Most unquestionably, if this be law, 
it is neither good sense nor justice. There is no limit to the 
time, according to this view, in which the lien is to operate. The 
property may have changed hands half-a-dozen times, during as 
many years, yet this dormant lien may spring into active opera- 
tion at any moment. And it would be an admirable contrivance 
to facilitate fraud. A debtor would only have to procure a friend 
to sue out a fi. fa.^ and his property would always be safe. 
These dangers are not to be apprehended, in regard to chases in 
custion and debts ; for they can be affected only by payment and 
assignment ; and we have seen that debtors and assignees must 
have notice before they can suffer loss. 

These reflections have brought us to the conclusion, that our 
statutes give to the fi. fa. two distinct functions ; one, its old- 
fashioned lien on goods, terminating with the return day ; and 
the other, as a substitute for the ca. sa. against choses in action^ 
continuing for an indefinite period, and to be determined only by 
satisfying, or otherwise displacing the judgment. Still the mat- 
ter is not so clear but that the legislature might do well by pas- 
sing some declaratory enactment, which would remove all doubt 
from a question of so much importance to the whole community. 



INJUNCTION-JURISDICTION. 

Craiidall vs. E, & L„S. Allen, 

Circuit Court of Carroll County, Virginia. 

Courts of Equity, in Virginia, have jurisdiction to grant injunctions to 
judgments of justices of the peace, when the amount is more than twenty 
dollars. 

Case in which such jurisdiction was exercised. 

At the February Term, 1856, of the County Court of Car- 
roll, Thomas Orandall presented his bill to that Court, setting 
forth, that Eliza Allen^ who sued for the benefit of Shadrach 
AlUnj had recovered judgment before a justice of the peace, 
against Orandall for $27.50 cents, with interest from October 
23d5 1848, and costs ; and praying an injunction to that judg- 
ment. The grounds of the application were fraud and surprise 
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in procuring the judgment, that he had been prevented hy the 
practices of the plaintiff, from either demanding an appeal, or 
applying for a new trial, within the periods designated by sta- 
tute, and that he was now without any remedy at all at law. It 
is not necessary to set out all the allegations and proofs, as they 
are intimated in Judge Fulton's opinion. The answers of the 
defendants, denied the charges of fraud and surprise ; but in the 
opinion of the Court, the evidence so plainly shewed their truth 
as to leave no room for doubt as to the plaintiff's right to relief, 
if the Court had jurisdiction to grant it. 

The cause was removed from the County Court into the Cir- 
cuit Court, and having been regularly matured, came on for final 
hearing. 

Cook for the plaintiff. 
Tipton for the defendants. 

Fulton, J. 

The principal, and only important question in this little case 
is, whether this Court, or the County Court has jurisdiction to 
grant an injunction to the judgment of a justice of the peace, 
when that judgment is for more than $20. This question de- 
pends wholly upon statutory provisions. 

The jurisdiction of justices is given by Chap. 150, Sec. 1, 
page 695 of the Code, amended by the first section of Chap. 72 
of the Sessions Acts of 1852, page 68. The last mentioned 
statute enacts that " any claim to property, or any debt, if it 
be to an amount not exceeding ^jjy dollars, shall be cognizable 
by a justice." Chap. 157, Sec. 3, page 616 of the Code, gives 
to the County Courts jurisdiction over all civil cases at law, or 
in Chancery, where the amount sought to be recovered exceeds 
twenty dollars; and the third section of Chap. 158, givfes to the 
Circuit Courts concurrent jurisdiction with the County Courts 
in all civil cases at law or in Chancery. The effect of these 
statutes is that, as to all controversies affecting any debt which 
exceeds ?20, but does not exceed $50, there are three tribunals 
having concurrent jurisdiction ; Justices of the Peace, County 
Courts, and Circuit Courts. A party desiring to recover a debit 
of that amount may sue in either Court, or proceed in a more 
summary mode by warrant before a justice. In this case the 
original plaintiff adopted the latter mode. 

But the privilege of selecting the tribunal is not confined to 
the plaintiff. The act of 1852, re-affirming the provisions of the 
Code, enacts " that in every case before a justice, where the 
sum or thing in controversy exceeds the value of twenty dollars, 
the justice shall, upon the application of the defendant, at any 
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time before trial remove the cause to the County Court," there 
to be tried ; and the Code, by Chapter 174, provides for the re- 
moval of cases, in several contingencies, from the County Courts 
to the Circuit Courts — as has been done in this very case. It 
was necessary to provide for this removal of cases into court, at 
the will of the defendant, otherwise he would have been deprived 
of his right to trial by jury ; our justices having no power to. 
empannel juries, but being judges of both law and facts. 

Justices have exclusive jurisSction when the amount does not 
exceed $20, subject to the right of appeal, within ten days, to 
the Court; and the judgment of the County Court is final upon 
such appeal. The law is the same where the judgment is for an 
amount exceeding $20, if the defendant agree that the justice 
shall try the case. If the defendant make no objection, and the 
justice render judgment, the defendant can only appeal to the 
County Court, and the judgment of that Court is final ; and in 
trying such appeal, that court acts not only as a court of law, 
but a court oi equity ; so that there can be no pretence for an 
application for an injunction ; and none could be allowed in such 
case. 

But there can be no question, I think, upon looking at these 
statutes, that when a justice has rendered a judgment for more 
than $20, and it is inequitable that such judgment should be en- 
forced, and the defendant has, without any faulty lost his right 
of appeal, either the County court, or this court may interfere 
by way of injunction. If the defendant however, still retained 
his right of appeal, or had lost that right by his own negligence, 
he could get no injunction. His remedy would then exist under 
the statute, or he could only blame himself. 

In this case the plaintiff alleges that he had a good defence, 
and that he lost the benefit of it through the fraud of the de- 
fendants. I think he clearly proves his case, although it was de- 
nied on the other side. It seems that he appeared on the return 
day of the warrant, and on his motion the justice continued the 
case for about a month. Soon afterwards the then plaintiff, now 
defendant, went to the justice and informed him that Crandall 
had withdrawn his defence, and demanded judgment.- The jus- 
tice, believing this story, set aside the continuance and rendered 
judgment. Urandall knew nothing of all this till after the lapse 
of more than ten days, so that his right of appeal was lost. He 
also received a severe injuiy by a fall, and lay for some weeks 
helpless, almost insensible, and utterly unable to transact busi- 
ness ; so that he could not even apply for a new trials which he 
might have done within thirty days. He alleges that he has 
abundant grounds of defence against the claim ; and he has a 
right to make that defence. I think the County Court did right 



328 FIXTURES-MACHINERY, &c. fOcTOBEi, 

in granting the injunction ; I would have done the same, if the 
petition had been presented to me. I did grant an injunction to 
the judgment of a justice of Orayaon^ and the case is now pend- 
ing in Uie Circuit Court of that county. In this case the decree 
is, that the injunction be perpetuated, with costs; and 9. new trial 
of the case at law be granted ; and as the parties consent to that 
course, and it may save expense, the trial can be had in this 
court. I ani informed that Orandall will at once remove the 
case into the County Oourt, if sent back, and it would doubtless 
come here at last. 



FIXTURES-MACHINERY— ESTOPPEL. 

Joseph Christian v. WiUiam Dripps,* 

Supreme Court of Pennsylvania. 

If lathes are a necessary part of the machinery for carrying on the businees 
of a machine shop, they are fixtures, whether bolted to the floor or not. 

Case in which neither the principle of estoppel nor the doctrine of election 
applies. 

Knox, J. 

A brief statement of the facts of this case is necessary, to a 
proper understanding of legal questions whicli are raised by 
errors assigned. 

On the 1st day, of December, 1851, William Dripps, by ar- 
ticles of agreement, sold to Henry Bisbing and John P. Baun, 
certain real estate, including a foundry and machine shop, for 
the sum of thirteen thousand dollars. 

In April, 1852, Bisbing and Baun took possession of the pro- 
perty, and as partners, carried on the foundry and machine bu- 
siness. In June, J85S, Joseph Christian became a partner in 
the firm for the prosecution of the same business. At this time 
there was due to Dripps qn the real estate, about ten thousand 
dollars. 

The article of agreement which was entered into between Bis- 
bing, Baun and Christian, was not produced upon the trial, but 
in its absence the plaintiff gave in evidence an entry upon th-e 
firm books made ^t the commencement of the partnership, by 

*From the Legal Intelligencer. 



1857.] FIXTURES— MACHINBRY, Ac., 329 

which it appeared that the real estate purchased from Dripps was 
credited to Bisbing and Baun, together with the stock on hand, 
and the debts due to the firm, and they were charged with the 
unpaid purchase money on the real estate, and the debts which 
the firm owed. 

Joseph Christian was credited with cash, eleven hundred dol- 
lars, and amount of tools and stock put into the business by him, 
two thousand dollars, embracing amongst other articles, three 
turning lathes, one planing machine, and three machine vises, 
which were put up in the machine shop. 

In March, 1854, Bisbing left the firm, and the business was 
carried on by Baun and Christian, until March, 1855. 

In February, 1855, Dripps, the owner of the legal title, com- 
menced an action against Baun and Christian, to recover the 
unpaid purchase money; and in March, 1855, Christian detached 
from the building the lathes, and removed them, together with 
the planing machine and machine vises. 

These articles were first attached by Dripps, upon a writ 
issued by a justice of the peace, but were subsequently replevied 
as having been part of the realty. 

The lathes, vises and planing machine, were delivered by the 
sheriff to Dripps, the plaintiff, in the replevin ; but the machine 
vises and planing machine were returned to Christian. 

The question in the cause was, whether the lathes before se- 
verance were real estate, and as such belonged to the '^ owner of 
the legal title }*' The defendant alleged — 

1. That the plaintiff was estopped from claiming the lathes in 
this action of replevin, in consequence of his proceedings by 
attachment. 

2. That the lathes in question were not fixtures, even if they 
belonged to the owner of the freehold. 

8. That Christian had no interest in the real estate except as 
tenant, and therefore had the right to remove fixtures erected 
by him. 

Upon the admission and rejection of evidence, and instruction 
given and refused to be given to the jury, sixteen errors are 
assigned. 

It is not necessary, however, to give a separate examination to 
each assignment, for they are all included in the following ques- 
tions : — 

1. Did the court err in admitting the day-book of the firm of 
Baun, Bisbing & Christian ? 

2. In refusing to charge that the plaintiff was estopped from 
claiming the lathes as fixtures, because he had previously at- 
tached them as personal. 
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8. In charging the jury that if the evidence waa admitted. 
Christian was part owner of the real estate, and that whether he 
was or not, when the lathes became the property of the firm, 
and were by the firm attached to the freehold, they became part 
of the freehold, and could not be severed by an individual mem- 
ber of the firm, so as to afiect the right of property in the owner 
of the legal title. 

4. In over-ruling the defendant's questions as to custom and 
damages, upon which his 15th and 16th errors are assigned. 

1. The objection to the admission of the day-book was general, 
and cannot be sustained ; if [that ?] the book was evidence for 
any purpose of showing the partnership, its terms, and that the 
lathes in (question were sold by Christian to the firm, appears to 
be too plain to admit of denial. 

There was, therefore, no error in receiving the evidence. 
Whether there was error in the effect given to it, belongs to 
another branch of the case. 

2. The seizure by the constable of the lathes, upon the at- 
tachment, can in no wise aiOFect Jhe question of property. 

Even if the constable acted under the direct instructions of 
the plaintiff", it would only tend to prove that the plaintiff was 
uncertain whether the lathes were real or personal property. 

A mistake in this respect would not prejudice his legal right, 
for neither the principle of estoppel, nor the doctrine of election, 
applies to a case like the present. 

It would be a harsh rule that would take away a man's pro- 
perty for error in judgment upon a legal question of so difficult 
solution as that which relates to the law of fixtures. 

3. Were these lathes fixtures independent of the question of 
ownership of the real estate ? 

Whether Christian had such a title to a part of the real estate 
as to prevent the statute of frauds from defeating it, is a ques- 
tion by no means free from difficulty. Be it as it may, there is 
no pretence for alleging that he was in possession as a tenant 
merely. It is plain from the entry in the partnership book, that 
the real estate was treated as the joint property of the firm, and 
the possession of each member of the firm was in all respects 
like that of the other partners. 

All were in possession as owners, and none as tenants. They 
were neither paying rent to each other, nor to any other person. 

So, too, the lathes were the property of the firm ; originally 
belonging to Christian, he had transferred them to the firm of 
which he was a member, and he had no more right to remove 
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this particular property, than he would have had had it heen 
purchased and put into the building, after he became a partner. 

Under this state of facts, were the lathes fixtures ? Did they 
constitute part of the real estate, the legal title of which was in 
the plaintiflF? If so, then the severance, though it may have 
changed the charactier of the property, did not transfer the 
ownership. Roberts v. Dauphin Deposit Bank, 7 Harris, 71. 
The Court of Common Pleas instructed the jury, that if the 
evidence was believed, the lathes were attached to the freehold, 
and became part of the real estate. 

There was some contrariety in the evidence respecting the 
manner in which the lathes were put up in the machine shop. 

Mr. Bisbing, one of the partners, testified that the largest 
lathe stood on blocks, and that the lathe and blocks were 
fastened to the floor by screw bolts, and that the counter shaft 
for^ running the lathe, and which was part of it, was fastened 
by bolts to the ceiling; 

And the other lathes were fastened to the floor by driving 
staples across the feet to the floor, and the counter shafts bolted 
to the ceiling. 

All the lathes were run by steam power, but one was rigged 
for foot power, and partly worked with a treadle. 

Another witness, Ezekiel Mann, said that the lathes were all 
fastened to the floor by staples or hooks. On the part of the 
defendant, it was statea by one witness, that the lathes were not 
fastened to the floor in any manner. 

But the question is not whether these lathes were bolted and 
strapped to the floor and ceiling, for if they were a necessary 
part of the machinery for carrying on the business of the ma- 
chine shop, they belonged to the manufactory, whether bolted to 
the floor or not. 

That a machine shop for manufacturing railroad cars would be 
incomplete, if not useless, without lathes, is a self-evident pro- 
position, and that one of these lathes was little used, is not ma- 
terial, for the character of machinery does not depend upon its 
frequent use, nor upon its precise adaptation to the purpose for 
which it is intended. In Voorhees v. Freeman, 2 W. & S. 116, 
duplicate rolls in an iron rolling mill were held to be fixtures, 
because they might be wanted in an emergency, as those in use 
were liable to be broken. Voorhees and Freeman, where it was 
held that the rolls of a liiill were part of the freehold, because 
they were necessary in manufacturing iron, followed as it was by 
Pyle V. Pennock, 2 W. & S. 390, and repeatedly recognized by 
subsequent cases, is of unquestioned authority, and the principle 
there ruled, is* applicable to the Case on hand ; for it is clear, the 
lathes are as necessary in a machine shop, as rolls are in a roll- 
ing mill. 
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It was not in the power of the defendant to evade this rule of 
law by preying that there was a custom in opposition to it. And 
the rejection of the question relative to damages, even if erro- 
neous, becomes immaterial by the verdict of the jury. 

Judgment affirmed. 



PLEADING— NOTES AND BILLS. 

Shiari df Bro. v. Bhim ds Simpson. 

Supreme Court of PenniylvanU.* 

WOODWABD, X 

When the parties came to trial, this was an action of assumpsit 
upon the common counts for goods sold and delivered, but to 
that cause of action the defendants exhibited a complete de- 
fence. 

They showed the receipt of Stuart k Bro., dated 22d October, 
1852, for three notes ; one at eight months, from 31st August ; 
one at eight months, from 3d September ; and one at eight, from 
6th September, each for $2,435 81, and another receipt of 30th 
November, 1852, for another note at eight months, from 3d Sep- 
tember, for J471 95. 

These notes were given in payment for the goods for which the 
action was brought, and having been taken up by the defendants, 
who produced them on the trial, the plaint^'s'action was fully 
answered, and upon the pleadings then upon the record, the ver- 
dict and judgment must have passed for the defendants. 

But the plaintiffs by leave of the court, filed six additional 
counts, four of which were upon the above named notes, .and the 
other two on a written agreement of Blum and Simpson, dat§d 
2l8t March, 1853, whereby they agreed to pay plaintiffs 15 per 
cent, of their claim in cash, and 25 per cent in acceptances of 
S. & D. Teller, and if they should pay any other creditor a 
greater sum than 40 per cent of his claim, they were to pay 
Stewart k Brother a similar amount, provided such an amount 
should exceed one thousand dollars. 

The plaintiffs averred that the notes were unpaid and that the 
defendants had paid others of their creditors 100 per cent of 
their claims which exceeded one thousand dollars respectively,, 
and therefore claimed a right to recover both on the notes and 
the agreement. 

To meet these causes of action, the defendants put in release. 

* From the Legal Intelligencer. 
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It was insisted, that the plaintiffs were bound by the com- 
position release because they had received their 40 per cent, 
under it. 

But if it was void from the beginning, their debt was unaffected 
by it, and they might with a good conscience, and without im- 
pairing their claun to the balance, retain whatever had been 
paid. 

The payment is not to be referred to the void contract, but to 
the original indebtedness. Confirmation of a void contract must 
be supported by a new consideration, or it is niuium pactunij, 
and the reason why, there is here no consideration for the alleged 
confirmation, is that the plaintiffs had a legal right to receive 
and retain the 40 per cent, in part payment of a valid and sub- 
sisting debt. 

True it was paid on the footing of the void contract, but that 
being set aside, we have the case of a creditor in possession of 
the debtor's money to the extent of 40 per cent, of the debt. 

May he not retain it and sue for the balance ? 

What ig decisive of his right is, that if the debtor had sued 
for the 40 per cent, the debt might have been defaulted against 
him. 

There was no error therefore in negativing the defendants' se- 
cond and fifth points and in charging that the plaintiffs were not 
concluded by receiving the composition notes. 

Nor have the defendants reason to complain of the admission 
in evidence of their agreement of 21st March, 1853, because, it 
was part of the transaction that must needs be explored, and it 
was not permitted to operate against them as a substantive cause 
of action. 

The amendments to the narr. were all made " on the trial" — 
and so were within our statute of amendments. 

It is said, the judgment must be reversed because some of the 
counts were defective and the verdict and judgment were ge- 
neral. 

But which counts were defective ? True it is, that under the 
evidence in the eatisey the plaintiffs were not entitled to recover 
on the common counts, nor on the two special counts on the de- 
fendants' agreement, and the court would doubtless have so in- 
structed the jury had they been requested. 

They might indeed have entered judgment on the counts 
upon the notes, and thus have silenced this complaint, but if all 
the counts disclose a good cause of action, the judgment is not 
to be reversed because it was general. 

Where a narr. contains several counts, some of which, on their 
face import no cause of action, as where in slander, words are 
charged in certain counts which are not actionable, or in as- 
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BQinpsit money is claimed on a contract which as set forth shows 
it was not due when the action was brought, a general judgment 
is ill. 

It should be entered only on such counts as show that the 
plaintiff had a good cause of action when suit was brought, but 
this is not a case of defective pleading. 

Every count in the plaintiff s narr. contains a cause of action. 

The amendments allege no breach, but the general breach that 
follows the common counts is applicable to them, and if it were 
not, it would be immaterial after verdict, 6 W. &; S. 557, 7 
Barr, 241. 

It results as a conclusion of law from the evidence, not that 
any of the counts are bad, but that the plaintiffs were not en- 
titled to recover on certain of them, and the time to have taken 
advantage of this was on the trial. 

Failing to perceive any error in the record for which the judg- 
ment should be reyersed it must be aflbmed. 



We are indebted to the Monthly Law Reporter for the following conden- 
sation of Recent En^ish Cases : 

ARBITRATION, 

Scott V. Avery:, 

House of Lords. 

Action on a policy of insurance. The defence was that, by 
the terms of one of the rules of the association, binding upon 
all policy holders, any difference concerning any loss or any 
other matters relating to the insurance, should be left to arbi- 
trators. 

Seldj (upon consultation with the learned judges, and affirm- 
ing the judgment ef the exchequer chamber,^ that the plaintiff 
could maintain no action until he had submitted the ^spute to 
arbitrators, as proved by the rule. [^Martin, JB., Oramptortj «/"., 
and Aldersorij jS., dissenting.] 

Note. This very important case, which overturns the law established 
in England from the time of Lord Kenjon, €t least, and generally fol- 
lowed in this country, would have received a more extended notice, but 
that it has already been published in the last volume of th« English Law 
and Equity Reports, vol. 36, p. I, and as we do not intend to reprint cases 
which we suppose within the reach of most of our readers, we refer to that 
report 
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WILL-PRESUMPTION OF UNFAIR DEALING. 

Secular y. Plowright 

Judicial Committee of the Privy Coancil. 

Where a will has been duly executed, and the testator was of 
sound mind, the presumption ordinarily is that the will is valid. 
But if it be shown that the will was prepared by the party chiefly 
benefitted, who was a stranger to the family of the testator, the 
role iS'difierent. 

La this case, the deceased was a sculptor, residing in London, 
having no near relation excepting his hr, ner, the appellant, re- 
siding in Scotland, with whom he had not had much intercourse 
for several years. The appellee who was named as chief legatee, 
was a young man who had made the acquaintance of the testator 
a few months only before his decease, and had become his part- 
ner without contributing anything to the capital of the firm. 
There was no evidence excepting from the oath of the appellee 
himself, to show that the testator was aware of the nature of the 
bequests contained in his will. On the other hand- there was evi- 
dence tending to show that the appellee had caused the will to 
be prepared and executed, and had thrown impediments in the 
way of the testator's seeing his friends, and preparing another 
will after the first had been signed. Probate was therefore re- 
fused. 



WILL-CONSTRUCTION. 

Draycoit y. Wood, 

Coart of Appeals in Chancery. 

Before the Lord Chancellor. 

A testator left his property to trustees, in trust, to pay the in- 
come to his wife during her fife, and after her diecease to pay one 
moiety or equal half part of the yearly interest and produce to 
the brothers and sisters of his wife, who should be living at her 
decease, share and share alike ; and directed that the bequest to 
these legatees, (mentioned as being nine in number,) should be 
deemed to be vested interests in them. All the nine brothers 
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and sisters of the wife survived the testator, but only two of 
them were living on the death of the wife. 

Held, (affirming the decision of Wood, V. C.,) that only the 
two who survived the wife took under the will, notwithstanding 
the words relating to vesting, especially as the testator, in other 
parts of his will, used these latter words without strict technical 
accuracy. 



STATUTE OF FRAUDS*-NOTE IN WRITING— DEMURRER— PAR- 
TIES. 

Bwrkworik v* Towng, 

V. O. Kinderdey's Court, 

By a bill in equity,, the following facts appeared. In 1840, a 
testator, in contemplation of the marriage of his daughter with 
the plaintiff, promised to leave her an equal share with his other 
children at his death, and on the faith of the promise the mar- 
riage was contracted. The daughter died, leaving two children 
who survived the testator. After the daughter's death, certain 
disputes arose between the plaintiff and his father-in-law, the 
testator, who endeavored to procure a commission of lunacy 
against the plaintiff, in the course of which the plaintiff made 
affidavit that the testator was not a man of property, because 
" in the marriage of his daughter, he had confessed his inability 
to give her any marriage portion." The testator by affidavit 
denied this statement, and alleged that " according to the best 
of his recollection, the words made use of on that occasion were, 
' There will be no money for you now, but at my death, she [the 
wife] shall share with the rest of my children.' " The testator 
by his will gave all his property to another of his children, and 
this bill was brought against the executrix for a speciJBc perform- 
ance of the agreement. On demurrer to the bill, it was 

Held, that the promise alleged in the bill, not being charged 
as being written, must be taken to have been a verbal promise, 
and that the objection that it should have been in writing was 
well taken by the demurrer. But that the affidavit* filed in the 
subsequent proceedings in lunacy must be presumed to have been 
signed by the testator, and was a sufficient note in writing under • 
the statute of frauds. And that the .death of the daughter, leav- 
ing issue, did not render the performance of the agreement im- 
possible, because by the 33d sec. of the Wills Act, 7 Will. IV. 
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and 1 Vict. c. 26, there would be no lapse in such a case, and 
even if the will had been made after the death of the dau^ter, 
her issue would have been entitled. Winter v. Wtntery 5 Hare, 
306 ; Mawr v. Orfy 7 Hare, 478. 



WILL— CONSTRUCTION— GIFT— INVALID GIFT OVER. 
Grover v. Baper. 

A testator by his will gave all his property to trustees for the 
sole and absolute benefit of his daughter, until she should attain 
the age of twenty-five, and in the event of her marrying before 
that age, in trust for her sole and separate use ; but in the event 
of her remaining single, or being in a state of widowhood at that 
age, she was to have the power of disposing of the whole pro- 
perty by will. 

The daughter attained the age of twenty-five without having 
been married, and brought this petition to have her interest 
defined. 

Heldy that the gift to the petitioner, taken with the power of 
disposal, showed an intention to make her estate an absolute one, 
if she should reach the age of twenty-five ; and that this event 
having happened, she was absolutely entitled, and the gift over 
became incompatible, and must be pronounced invalid. 



COLLISION— RULE OF DAMAGES— REPAIRS. 

The Paetolus. 

Admiralty Instance Court. 

The owners of a ship damaged by collision are entitled to the 
full expense of repairing all the damages caused by the colli- 
siou, and restoring the vessel to a seaworthy condition, although 
the repairs so made should render the vessel more valuable than 
she was before the disaster. The court is very reluctant to re- 
verse the judgment of the registrar and merchants upon ques- 
tions ot detail. 

22 
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EXECUTION OF POWER. 

Evans y. Evans, 

Rolls' Court. 

A married woman, having a power of appointment under her 
marriage settlement, and also under the will of her father, made 
a will which ran thus : ^^ This is m j last will and testament con- 
cerning the disposal of the property and income which I am 
now, or may become possessed ov' and contained no reference 
to the powers. At the time of her death there was an accumula- 
tiou of income, since the last payment, of JE92, and the testator 
had a reversionary interest in certain property held in trust for 
her mother, who survived her. 

Jleldf that the will was not a due execution of either power, 
but was satisfied by the income and reversionary property. 



EXECUTION OF POWER. 
Shelford v. Ackland, 

Where a testatrix under similar circumstances with those ex- 
isting in the last case, excepting that there was no property on 
which the will could operate besides those embraced in the set- 
tlement, made a will in these words : " I give to A. jS2600 ; and 
I nominate B. executor of this my will." 

jETeW, a good execution of the power. 



FOREIGN JUDGMENT— HOW FAR EXAMINABLE — DELAY IN 

ENFORCING. 

Reimars v. Druce, 

A foreign judgment which is sought to be enforced in England, 
is examinable for error, either of law or fact, apparent on its 
face. Where the foreign court appends to its judgment the rea- 
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sons or grounds thereof, they are examinable for the purpose of 
ascertaining whether there is error in the judgment. 

Where a foreigner, residing in Hanover, recovered a judgment 
in the highest court there, in 1842, against an Englishman, re- 
siding in London, and took no measures to enforce it until 1855, 
and the original defendant in the meantime died, and his estate 
had been administered in ignorance of the claim : — 

JETeldj that the delay was unreasonable, and that the court 
would not assist in enforcing so stale a demand. 



PRINCIPAL AND AGENT— PERSONAL LIABILITY OF BROKER- 
CONTRACT OF SALE— USAGE. 

Humfrey v. Dale, 

Queen's Bench. 

D. M. & Co., the defendants, were brokers, and were employed 
to buy oil for B. ; they negotiated with T. & M., brokers, who 
had oil to sell for the plaintiff, and having made the purchase, 
the defendants gave the following note: — "14 August, 1855. 
Sold for Messrs. T. &. M. to our principals, ten ton of linseed 
oil, of merchantable quality, at JS44 per ton, real tare, and usual 
draft, to be free delivered during the last fourteen days of Febru- 
ary next, and paid for in ready money, allowing 2^ per cent, dis- 
count. D. M. k Go. brokers, \ per cent, brokerage to D. M. k 
Co." The name of the principal for whom the defendants 
bought, was not disclosed until the 28th of February, when he 
had become insolvent. At the trial the plaintiff proved that he 
was the person for whom the oil was sold, and proved a usage in 
the trade, that whenever a broker purchased without disclosing 
his principal, he might be held liable as the purchaser. The 
opinion of the court which we condense, was delivered by 

Lord Campbell, C. J. — It was objected that, upon this state 
of facts, there was no evidence of any contract ; if of any, that 
it was between T. & M. and the defendants, and not between the 
plamtiff and them ; and the admissibility of the evidence of 
usage has also been debated. Upon consideration, we think that 
there is no foundation for either objection. Parol evidence was 
clearly admissible to show the circumstances, under which the 
contract was inade, and the relation of the plaintiff and de- 
fendant to it, and to each other in respect to it. By the note 
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the defendants, signing as brokers, say th&t they have sold for 
T. & M. to their own principal, whom they do not name, but for 
whom they, by necessary implication, say that they have bonght. 
It cannot be doubted that, though by the note they say that 
they have sold for T. k M., the plaintiff might show that T. & 
M. were only his agents, and that he was in fact the principal 
for whom the defendants sold, and with whom, if with any one, 
as the seller, the contract was made. But the defendants also 
state that they have bought, for they say that they sold to a per- 
son who is their principal ; which must mean their principal as 
buyer in that transaction. Whether they had authority from him 
so to bind him by the signature, is not now the question as against 
him ; but as against themselves they cannot deny that they have 
made such purchase as they themselves state. We have thus, as 
the case now stands, clear evidence of a contract of bargain and 
sale, between the plaintiff as seller, and the undisclosed principal 
of the defendants. 

The only remaining question is, having stated a purchase for 
a third person as principal, is there evidence on which they them- 
selves can be made liable ? Now neither collateral eyidence, nor 
the evidence of a usage of trade, is receivable to prove anything 
which contradicts the terms of a written contract ; but subject 
to this condition both may be received for certain purposes. 
Here the plaintiff did not seek by the evidence of usage to con- 
tradict what the tenor of the note primarily imports, namely, 
that this was a contract which the defendants made as brokers. 
The evidence, indeed, is based on this. But the plaintiff seeks 
to show that, according to the usage of the trade, and as those 
concerned in the trade understand the words used, they imported 
something more ; namely, that if the buying broker did not dis- 
close the name of his principal, it might become a contract with 
him, if the seller pleased. The principle on which evidence is 
admissible is, that the parties have not set down on paper the 
whole of their contract in all its terms, but those only which 
were necessary to be determined in the particular case by spe- 
cific agreement, and which of course might vary infinitely, 
leaving to implication and tacit understanding all those general 
and unvarying incidents which an uniform usage would annex, 
and according to which they must in reason be understood to 
contract, unless they expressly exclude them. To fall within the 
exception, therefore, of repugnancy, the incident must be such 
as, if expressed in the written contract, would make it insensible 
or inconsistent. Brown v. Byme^ 3 Ell. & Bl. 703. [After 
alluding to several cases, especially Trueman v. Loder, 11 Ad. 
& Ell. 589, in which case is found a dictum adverse to admissi- 
bility of this evidence, the learned judge continued :] We may 
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refer to Hodgson v. Daviea, 2 Camp. 530, not as a legal decision 
opposed to Trueman y. Loder — for Lord Denman in his judg- 
ment in the latter case, showed that it could not be supposed to 
carry with it the weight of Lord Ellenborough's decision — ^but 
because both cases, we think, disclose how entirely the minds of 
lawyers are under a different bias from that which, in spite of 
them, will always influence the practice of traders which creates 
the usage of trade. Lawyers desire certainty and would have a 
written contract express all its terms, and desire that no parol 
evidence beyond it should be receivable ; but merchants and tra- 
ders, with a multiplicity of contracts preparing on them, and 
meeting each other daily, desire to write little, and leave un- 
written what they take for granted in every contract. It is the 
business of courts reasonably to shape these rules of evidence 
so as to make them suitable to the habits of mankind, and such 
as are not likely to exclude the actual facts of the dealings be- 
tween parties, when they are to determine on the controversies 
which grow out of them. The rule to enter a nonsuit must be 
discharged. 



LIBEL — PRIVILEGED PUBLICATION — REPORT OF PUBLIC 

MEETING. 

Davison v. Duncan. 

It is no answer to an action for a libel published in a newspa- 
per, that the libellous article is a faithful report of the proceed- 
ings at a public meeting, and that there was no .malice in. the 
publication of that report, for the privilege extends only to pro- 
ceedings in courts of justice. 



REPRESENTATION— AGENT— DAMAGES. 
Collen V. Wright, 

A, believing himself to be duly authorized, agreed to let to B, 
a farm belonging to C, on a long lease, and signed the agree- 
ment as agent of C ; and B entered on the farm, and incurred 
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some expenses in its management. denied the authority, and 
B brought a bill for specific performance against him, and noti- 
fied A, that the suit was brought and would be proceeded with 
at his expense. The bill was* afterwards dismissed with costs. 

ffeldj that A, by undertakine to act and sign as agent, im- 
pliedly warranted that he had due authority, and that B could 
recover against him the money which he had laid out, and the 
costs of the chancery suit. 



BOND OF PUBLIC OFFICER— CHANGE OF DUTIES. 
Mayor of Dartmouth v. SCUy, 

The bond of the treasurer of a municipal corporation was 
conditioned that he should account for all moneys which should 
come to his hands, or under his order or control as treasurer, 
according to the directions of a certain statute, and that he 
should in every other respect act in strict accordance with the 
same, ^^ and all other laws and regulations now or hereafter to 
be in force touching the said office of treasurer, or the person 
performing or liable to perform the duties thereof.** 

Heldj that an alteration of the laws by which the office ceaaed 
to be annual biit was held during the pleasure of the corporate 
body, would not discharge the surety ; for the bond contemplated 
a continuing liability, notwithstanding any change which might 
be made in the duties or tenure of the office. 



CONVEYANCE— CONTRACT OF SALE. 

WrigM vs. Collier and others. 

Circuit Court of Carroll County, Virginia, August Term, 1857. 

The right to compensation for an alleged defficiencj of the quantity of land 
sold, does not depend upon the terms of the conveyance, A court of 
equity looks to the contract of sale as affording the measure of relief. 

In such case, the deed of conveyance is prima facie evidence of the con- 
tract. 

Every sale of land is presumed to be a sale by the acre, until the contrary 
appears. 

F. L. HaUy assignee of John Watson, Shadrach Collier and 
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JP. L. Sale, late merchants under the firm of Collier, Watson 
^ Co., sued Misha Wright in debt, upon a bond, in the Circuit 
Court of CarroU, and at March Term, 1857, recovered judg- 
ment for 9150, with interest and costs, subject to one or two 
credits* Thereupon, Wright exhibited his bill against all three, 
praying an injunction. The grounds of his application were : 
That the note, on which the judgment was founded, was 
given for the last instalment of the purchase money of a tract 
of land conveyed to him by CoUier, Watson and Hale ; that 
the deed was made on the 5th October, 1852, and purpoted to 
convey 160 acres by certain metes and bounds, and the deed 
was made a part of the bill, and was a deed with general war- 
ranty : That said deed did not convey a good title to thirty acres 
of the land, though that 80 acres was embraced therein ; that 
said tract of land was conveyed to said vendors on the 81st day 
of July, 1850, by Mi Dumill; that BurnilVs deed also de- 
scribed it as a tract of 160 acres ; that in June 1850, Dumill 
had conveyed the thifty acres to Stephen Bond, by deed duly 
recorded, so that DumilVs deed of July 81st, 1850, to Collier 
^ Co., conveyed to them no title to the 30 acres, and their deed 
to complainant conveyed no title to him for the 80 acres ; and 
that the amount for which they had recovered judgment was not 
sufficient to compensate him for the loss ; and he prayed both 
for an injunction, and a decree for repayment of the excess al- 
ready paid. The injunction was allowed. 

In their answers, the defendants denied that 'they had ever 
sold the plaintiff 160 acres, or any fixed quantity of land. They 
alleged that the contract of sale was made on the 10th day of 
September, 1850, more than two years prior to the execution of 
their deed to complainant, as could be seen by reference to the 
date of the note on which the judgment was founded ; that 
complainant well knew when he bought the tract, that Dumill 
had conveyed the 80 acres to Bond, and that Bond had it in 
possession, and all parties made the contract with reference to 
those facts ; that they only sold to complainant the residue of 
the tract, deducting the 80 acres, at a gross price, neither party 
knowing how much it really contained ; that on the day of sale 
they gave complainant a title bond for the land sold to him, in 
which the 80 acres was expressly reserved, which bond com- 
plainant had not seen proper to mention in his bill, but which 
was in his possession, and it would show the real contract, and 
they demanded its production ; that it was true that their deed 
to complainant did embrace the 30 acres, but they explained the 
mistake and misapprehension which led to the insertion of im- 
proper boundaries, and the omission to reserve the 80 acres : 
that it Was nearly seven years since complainant had bought the 
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land, and almost five since the deed had been made, yet during 
all that time complainant had acquiesced, had never uttered a 
word of complaint, had paid off the prior instalments and a part 
of the last, and had frequently expressed himself pleased with 
his purchase, and had more than once said that he had not 
bought the 30 acres. 

^ere was little evidence in the case. One witness swore that 
he had seen the title bond in plaintiff's possession, and that it 
contained a reservation of the 30 acres. Another swore that 
he, on one occasion, heard plaintiff tell defendant Watson that 
he, plaintiff, did not intend to accept a deed for less than 160 
acres ; and Watson replied that he did not care, as it was Male's 
business, and he must settle it. 

The case now came on upon a motion to dissolve the injunc- 
tion. ' 

Cook for the defendants. The plaintiff puts his case upop the 
narrowest possible ground. He alleges no fraud — no mistake — 
no ignorance of fact. He does not even allege that he bought, 
or that the defendant sold, one hundred and sixty a^cres. He 
does not refer to any contract at all. He barely alleges that the 
boundaries of the deed embrace 160 acres, and that a part be- 
longs to another person, by an older and better title. It is sub- 
mitted that this affords no ground of relief. It is believed that 
this bill would be open to a demurrer ; but the same question 
can as well be raised by the answers. Those answers rest upon 
the contraoi, AH the cases, as well as the general principles, 
make the contract the basis upon which the parties must rest for 
tFie decision of their rights. JSeatty vs. BlessingSy 1st Rob. Va. 
Rep. 287, is the leading case upon this subject : and there the 
decision is put upon the express ground, that the vendor intended 
to sell, and .the vendee to buy a particular quantity of land. 
That, like this, was the case of an executed contract^ yet the 
court disregarded the deed and went back to the articles of 
agreement. So in Quesnel vs. Woodlief^ 6th Call. 218, and 
Hull vs. Cunningham^ 1st Munf. 330, deeds had been executed, 
yet the court looked behind them for the contract. But Jollife 
vs. HitCy Ist Gall. 262, puts this point out of dispute. In that 
case it was contended that the acceptance of deeds was a waiver 
of redress by the party accepting. Judge Roane expressly re- 
pudiates this position, at page 270 ; and President Pendleton, 
at page 277, says, that courts of chancery " will resort to the 
real contract to enquire what was the intention of the parties." 
Now here the plaintiff not only fails to set out the contract, but 
declines to show it, when challenged so to do. We allege it in 
our answers and prove it by one witness. We further contend, 
that the language of the deed itself shows that the vendors did 
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not Btipulate for any particular qnantity. We also rely upon 
the aequieseenee of the vendee, and the importance of that con- 
sideration is well pointed out in Jollife vs. Site. 

Brown for the plaintiff, contended that the rule, as laid down 
in all the cases, especially in Beatty vs. BleBsingy is that every 
sale is presumed to be a sale by the acre ; or at least, that the 
quantity is presumed to have influenced the parties in entering 
into the contract. He also contended that the deed is prima 
facie evidence of the contract, and casts upon the party alleging 
a different agreement, the burthen of proving the difference. 
Moreover, the courts lean decidedly against that construction 
which makes the contract one of hazard. The language of this 
deed does not ehow a contract of hazard, although there is some 
peculiarity in its terms. The claim of the plaintiff is therefore 
good on its face ; the defendants admitting a deficiency in the 
quantij^y of the land. They set up an agreement, inconsistent 
with the deed, and it is for them to prove it. They show by 
only one witness, that there was a reservation in the title bond ; 
but the plaintiff shows that he declined to accept a deed for less 
than 160 acres. 

Fulton, J. 

The authorities show that the courts will look behind the deed 
of conveyance for the real contract of the pd^rties ; and when 
discovered, will give effect to that contract. At the same time, 
when the contract has been executed^ the deed is prima facie 
evidence of the contract ; and it casts upon the party alleging 
another and different contract, the burthen of proving it. 

Every contract for the sale of land is taken to be, prima 
facie^ a sale by the acre ; but this presumption is of course lia- 
ble to be rebutted by any proper testimony. At the same time 
the courts strongly incline to construe every contract to be one 
for a sale by the acre ; and never come to a different conclusion, 
unless forced to do so by decisive proof. In some of the cases, this 
idea is pushed almost to extremity ; but we have only to submit. 

The deed in this case does not clearly show that the land was 
intended to be conveyed without reference to quantity, or in 
other words, that the vendors were not to be responsible for any 
defficiency. It is a deed with general warranty. The land is 
described in these words : " A certain tract or parcel of land, 
lying, &c., and bounded as follows, — ^beginning, .&c., (setting, out 
specific boundaries,) " containing, hy estimation, 160 acres, more 
or less, be that as it may.*' Now these words certainly do 
strongly tend to show that the tract of land, and the tract of 
land alone, was intended to be conveyed, no matter what it 
might be found to contain. If it were an open question, I do 
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not say what conclusion I might adopt, but according to the au- 
thorities, and especially to the rules laid down by Judge Baij>- 
WIN in Beatty and Blessingy I must hold that this language 
does not take the deed out of the operation of the general rule, 
and deprive the plaintiff of the right to compensation. 

But here a difSculty presents itself upon the face of the bill. 
The plaintiff says nothing about any contract at all, and there- 
fore furnishes no criterion for relief. I know not, from his alle- 
gations whether it was a sale in grosi — ^that is of an entire tract 
at an aggragate price — or a sale by the acre, at a fixed sum j^er 
ctcre, it is not clear, that a demurrer might not lie to his bill, 
on the ground that the court could not fix upon any measure of 
relief. Every bill ought to show enough to enable the court to 
extend relief in case the allegations prove true ; and this con- 
sideration again, shows not only the propriety, but the necessity 
of going behind the deed to the original contract. 

But the defendants did not choose to demur, probably being 
satisfied that they could make a good case upon answer and evi- 
dence. They allege that they did not sell the whole trcLct; that 
the plaintiff, bought with knowledge of, and in subordination to. 
Bond's title ; and was only to have the residue of the tract. 
These allegations, being substantially responsive to the bill, must 
be taken as true. Moreover, they allege a written contract, 
agreeing with their version of the transaction, and they require 
its production. The plaintiff has not seen proper to produce it, 
or to attempt to account for withholding it. Under familiar 
principles it would be not improper to infer, as against him, that 
it would sustain the allegations of the defendants ; but this is 
not necessary, for they have shown, by one witness, that it con- 
tains the reservation, contended for by them. I must hold, 
therefore, that this case is taken out of the general rule ; that 
it was not a contract for the entire 160 acres ; that the plaintiff 
has no right to any compensation, and that the injunctioi^ must 
be dissolved. 

Brown asked leave to amend the bill, as he thought that the 
case might not have been fairly presented ; though he would not 
ask that the injunction be reinstated ; but if his case could be 
made out, he would apply for compensation, as the defendants 
were perfectly good. The leave was granted, by consent of the 
other side. 
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BUILDING FUND ASSOCIATIONS— USURY. 

John Johnson vs. l^rusteea Potomac Building Association* 

Circuit Court of the District of Columbia. 

Before Judges Merrick, Morsell and Dunlop. 

A number of persons enter into mutual agreement to subsoribe and pay into 
a common fund by regular instalments, say of $1 per month for each 
shard a member may take, until the fund has accumulated so as to divide 
$200, or any given amount to a share ; at which period the partnership 
is to cease; and to secure punctuality, each member neglecting his 
monthly payments is subjected to a fine, say of ten cents upon every dol- 
lar he fails to pay at the regular monthly meetings. The period of dis- 
tribution is hastened, and the common fund made productive by autho- 
rizing any member to make a composition sale of his interest in the ulti- 
mate distribution, to the other members of the association. Thus, v^hen- 
ever there are funds enough in the treasury for the purchase of one or 
more shares at any regular meeting of the acsociation, the member who 
bids the highest premium, or in other words, agrees to take the lowest 
price, is paid the price so bid by him for his ultimate share. He remains, 
however, a member of the society until the close, paying thenceforth a 
double instalment on his shares, two dollar 3 per month on each, instead 
of one dollar, and subject to all the regulations of the society^ liable to 
attend its meetings and to do any duties which might be devolved upon 
any other member, and liable to the regtdated fines, in default of punctual 
payment of monthly contributions, or any other default under the rules. 
To secure a compliance with his contract to the company, the member 
making such composition of sale, executes his bond in the penalty of the 
ultimate value of the shares sold, conditioned for the faithful payment of 
the monthly dues thereafter to accrue, and all fines and forfeitures which 
may, under the rules, be imposed on him for any defaults. He also exe- 
cutes a deed of trust, conveying real estate, to secure a compliance with 
the condition of the bond. There is in the bond and deed no stipulation 
for the return of the principal sum advanced to the member, nor is it at 
all in the power of the society, to compel its return if he fulfil the con- 
ditions of the bond and deed of trust 

Held: (dissentiente, Dunlop, J.) 1. Such stipulations entered into are not, 
on their face, a device to cover a usurious loan ; and such a transaction 
is not usurious upon its face. 

2. This was a dealing with the partnership funds, in which the defendant 
had an interest in common with 'the other members of the society, and 
was not a loan ; the defendant was interested in the money when it was 
advanced and when it was repaid. 

3. An injunction to restrain a sale under the deed of trust ought to be re- 
fused. 
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This was a bill for an injunction to restrain a sale of property, 
on the ground of usury in the contract of parties. 

JuDGB Mbrrick delivered the opinion of the Court as follows: 

The complainant is a member of one of those volunt&ry asso- 
ciations, with the principles and modes of operation of which the 
public has long been familiar, under the denomination of Suild- 
ing Associations, and brings his bill into this court against the 
trustees of the association to restrain the enforcement of the stipu- 
lations he has entered into with them in the usual conduct of the 
business of the association, and in furtherance of the objects for 
which he and all its other members enter into the co-partnership, 
upon the ground that those stipulations are usurious, unconscion- 
able, and oppressive. This case is understood to raise the ques- 
tion, presented by several of like character on the docket, of the 
lawfulness of the operations of this class of associations, and of 
a large number of kindred societies which are known as Benefit 
Societies, and have as their ostensible object the accumulation 
of a fund for each of their members by the periodical contribu- 
tion of small savings, which are made productive by being ad- 
vanced in certain amounts to individual members in the form of 
composition sales of their interests. All these societies combine 
two leading features, viz : hoarding savings and making profits 
by compounding interest on the savings, on substantially the 
same principles as savings banks and mutual insurance compa- 
nies, by the following simple process : A number of persons en- 
ter into mutual agreement to subscribe and pay into a common 
fund by regular instalments, say of one dollar per month for 
each share the member may take, until the fund shall have ac- 
cumulated so as to divide two hundred dollars or any other given 
amount to each share, at which period the partnership is to cease, 
and the share of each member thus accumulated will be a fund 
for him to purchase a small freehold tenement, or to be applied 
to any other prudential use he may determine ; and to secure 
punctuality each member neglecting his monthly payments is 
subjected to a fine, say of ten cents upon every dollar he fails to 
pay at the regular monthly meetings. The period of distribution 
is hastened, and the common fund made productive by authoriz- 
ing any member to make a composition sale of his interest in the 
ultimate distribution to the other members of the dissociation. 
Thus, whenever there are funds enough in the treasury for the 
purchase of one or more shares at any regular meeting of the as- 
sociation, the member who bids the highest premium, or, in other 
words, agrees to take the lowest price, is paid the price so bid by 
him for his ultimate share. He remains, however, a member of 
the society until the close, paying thenceforth a doable monthly 
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instalment on his shares, two dollars per month on each instead 
of one dollar, and subject to all the regulations of the society, 
liable to attend its meetings and to do any duties which might 
be devolved upon any other member, and liable to the regulated 
fines, in defaidt of punctual payment of monthly contributions, 
or any other default under the rules. Whenever a sale of this 
kind is effected it is manifest that, unless some arrangement is 
made, the society has no security that the member who has been 
advanced by this sale his ultimate share of profits, will continue 
to bear his proportion of the burden of mutual contribution ; 
therefore a bond in the penalty of the ultimate value of the 
shares sold and a deed of trust upon real estate is executed to 
the society, conditioned for his faithful payment of the monthly 
dues thereafter to accrue, and all fines and forfeitures which may, 
under the rules, be imposed on him for any defaults. There is 
in the bond and deed no stipulation for the return of the princi- 
pal sum advanced to the member, nor is it at all in the power of 
the society to compel its return if he fulfil the conditions of the 
bond and deed of trust. Should the member fail to comply, the 
bond and deed of trust become forfeit, and the society may direct 
a sale of the property conveyed by the deed to raise the amount 
of damages which are ascertained and liquidated by the deed of 
trust, and which are usually the return to the society of the ad- 
vance paid upon the bid of the member, with interest thereon, 
all the monthly dues and fines which may be in arrear ; and the 
member is then and thereby reinstated in the condition of a 
member who has had no advance, and has paid all his dues and 
fines, &c. 

The facts in the present case conform to the general scheme I 
have mentioned. John Johnson is a member of the Potomac 
Building Association, consisting of one hundred and seventy-six 
members. On the 5th of May, 1851, he received from the so- 
ciety $260, bid on two shares of the ultimate value of $400. In 
other words, he sold to the other members at 35 per cent, dis- 
count, and gave bond and deed of trust for the payment of 
double monthly dues thenceforth, or $4 per month, and for such 
fines and forfeitures as he might incur ; and, falling in arrear for 
dues and fines in December, 1856, the trustees under the deed 
of trust advertised the property for sale, and he has filed his bill 
charging that the stipulations he entered into were only a device 
to cover an usurious loan, and praying to be discharged from his 
contract on payment of the principal sum of $260, with interest 
from May 6th, 1851, and to be released from the fines incurred 
by him as a member of the society, and to enjoin a sale of the 
property by the trustees. The answer denies that there was any 
corrupt intent or secret agreement to effect an usurious loar 
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under the forms of stipulations entered into by parties, and sets 
out the bond, deed of trust, articles of associations, &c., and 
avers that the contract was bona fide entered into and made and 
intended to be what it appears on the face of the papers, and 
none other. In the present stage of the cause the answer must 
be taken as true, that the contract between the parties was what- 
ever it appears to be, and that there was no other and different 
agreement behind the ostensible arrangement. Were there ano- 
ther secret agreement to make an usurious loan, to which the 
stipulations here shown were but an outward covering, and it 
were so charged in the bill bj proper averments, it would be- 
come necessary, before a final hearing, to send down a case to s 
jury to ascertain whether there be in fact a secret corrupt usu- 
rious agreement for a loan ; for whatever form parties adopt to 
hide usury, if they have secretly made a corrupt loan, the law 
will drag away the veil and penetrate the motive. But I do not 
understand the bill to charge any different agreement from that 
disclosed by the answer, and the question before us is therefore 
not one of intention, but one of construction upon the face of 
the articles of association, bond, and deed of trust exhibited with 
the answer. As a question of construction, it seem to me, both 
upon principle and authority, that stipulations like those we are 
considering are not usurious. To constitute usury, there must be 
a loan of money in which the principal sum is not hazarded, and 
is to be repaid at all events with more than legal interest. There 
was a time in the history of the law when the taking of any in- 
terest for the use of n^oney was an heinous offence ; but " usury 
has long since lost that deep moral stain which was formerly at- 
tached to it, and is now generally considered only as an illegal 
or immoral act, because it is prohibited hj law." (Supreme 
Court, in Lloyd vs. Scott, 4th Peters, 224.) With this hiffh warrant 
for a lenient construction of a penal law, no court ^ould pro- 
nouns, a contract usurious in which any of the elements of the 
definition are wanting, or which is within the exemption of adju- 
dicated cases ; but, on the contrary, should seek to enforce the 
principle that every man has a right to make what contracts he 
pleases, if not restrained by some law, and that justice and 
equity require that such contracts should be executed if fairly 
made. The very point involved in the present case was decided 
in Silver and Barnes, 6th Bingham, new cases, 186. Tindall, 
Chief Justice, says the question was whether the transaction was 
a loan of money or a dealing with the partnership funds. If it 
was a loan, it was usurious. We think it was a dealing with the 
partnership funds, in which the defendant had an interest in 
common with the other members of the society, and that it was 
not a loan ; the defendant was interested in the money when it 
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was advanced and when it was repaid. The rules of the society 
are in effect a mere agreement by the partners that their joint 
contributions shall be advanced for the use of one or other, as 
occasion requires, and the transaction was not a borrowing by 
the maker of the note from the payees. 

In a later case, Burbridge vs. Cotton, 8th Eng. Law and 
Equity, p. 62, Sir J. Parker says : " The case of Silver vs. 
Barnes was a direct authority, that an advance out of the funds 
of an association of this kind, made pursuant to its rules, to one 
of its members, having in common with other members an interest 
in the fund out of which the advances were made and in the 
money to be repaid by him, was not a loan of money, but a 
dealing with the partnership funds, and was not usurious. He 
was not aware that the authority of that case had ever been 
doubted. It had been approved by Parker, Baron, in Cutbill 
vs. Kingdom, and he considered that a decision of a court of 
law on such a subject was binding in this court." To the same 
effect are the cases of Seagrave vs. Pope, 15th Eng. Law and 
Equity, 480 ; Mosely vs. Baker, 6th Hare, p. 87, and other cases. 
It has been supposed that the cases of Silver vs. Barnes, Bur- 
bridge vs. Cotton, and all the others, rest the principles of their 
decision upon the late English statutes of 7th William FV, and 
7th and 8th Victoria, and also a previous statute of George IV. 
for the regulation of certain joint-stock associations. But this 
is a total mistake, as may be found by consulting Wordsworth on 
Joint Stock Companies, as well as the cases themselves. They 
do not profess to rest upon a statutory privilege, but upon com- 
mon-law principles. These statutes had their origin with the 
statute oil 6th Geo. I. chap. 18, passed in 1719, which was made 
to restrain the creation of associations with shares transferable 
at pleasure, which after the introduction of the South Sea bub- 
ble were used as means for the wildest forms of stock gambling, 
and indulged to such a mad and ruinous extent as to require the 
check of legislative prohibition. When mutual benefit and aid 
societies, having funds accumulated from small monthly subscrip- 
tions, were adopted, about the beginning of the present century, 
it was much doubted whether they did not fall within the pro- 
hibitions of the stock-gambling statutes, the provisions of which 
are numerous and very complicated. To remove these doubts, 
and to reduce into a system the manner of conducting these and 
other joint-stock associations having legitimate and beneficial 
objects, and to give greater facilities for the management and 
enforcement of the rights of these companies, the statutes of 
Geoige rV, superseded by 7th William IV. and 7th and 8th 
Victoria, were passed. These statutes are in no sense enabling 
statutes, but are in the nature of restraining enactments, requir- 
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ing certain formalities, not at common law necessary, to give yi- 
tality to the association coming within their purview, and sub- 
jecting them to a certain inquisitorial control by boards of jus- 
tices, &c. But these statutes, although none of them in force in 
this District, may be invoked for one purpose, viz : to show the 
sense of the people and Parliament of Great Britain that asso- 
ciations of this sort are of most beneficial tendency ; and, pruned 
of abuses to which some of them are liable, are of great utility 
to the public, especially to the poorer classes, by encouraging 
thrift and supplying them with advantageous agencies for the 
accumulation and management of the savings of their daily 
labor. 

But, altogether outside of any decisions touching joint-stock 
associations, it is well settled that if profit be derived through a 
bona-fide partnership, the dealing with money is not usurious. 
(Gilpin vs. Enderby, 6 Barnwell and Alderson, 945 ; Fereday 
vs. Horden, 1 Jacobs, 144.) The reason running through all 
these cases is, that the principal sum is in hazard by the liability 
of the partners for the debts of the concern to third persons ; 
and the principle is not varied by the fact, that under the par- 
ticular arrangements pf the business any loss is highly im- 
probable. An inspection of the scheme in this case will make 
apparent to any one, without pausing to illustrate it, that each 
member is interested in every dollar belongmg to the concern ; 
the greater the profits the less will be the amount of his weekly 
contribution to raise the common fund to the distributive amount ; 
and, if no profit be made, he will contribute all that he ultimately 
withdraws, and will only derive the benefit — a substantial one in- 
deed — of the saving process. On the other hand, in payment of 
officers' salaries, rent, and all other expenses, he is liable indi- 
vidually for all the debts of the concern ; and therefore, to all 
legal intents and purposes, is a partner. 

Independent of the partnership view of the case, as was ar- 
gued at the bar, the contract may be likened to the purchase by 
the society from its member of an annuity. For the amount ad- 
vanced or paid to him he agrees to pay double the monthly in- 
stalment on the shares represented during the life of the asso- 
ciation. The duration of the society is altogether uncertain ; it 
may, and probably will, expire before the monthly payments 
amount in the aggregate to the price he receives with simple in- . 
terest, or it may continue until these exceed that amount. The 
purchase and sale of annuities and rent charges differ from a 
loan at interest in this : that in case of a loan the principal sum, 
as such, is to be repaid at all events. In the case of annuities 
and rent charges, redeemable, it may be repaid at the will of the 
purchaser ; nor does it make any difference that the annuity is 
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dependent upon a contingency other than the duration of a hu- 
man life. Both in annuities and rent charges purchased the 
stated payments may amount to much more than the interest 
upon the price paid, and be so great as in all human probability, 
before the termination of the annuity, largely to exceed both 
principal and interest ; yet the validity of the purchase, is not 
thereby affected. The case of Lloyd and Scott, decided in 4 Pe- 
ters, and afterwards tried in this court upon procedendo, (4 
Cranch C. C. 206,) on an issue of usury before the jury, was the 
purchase of an annuity or rent charge, very like in its practical 
results to the present case ; and in that case the court held that 
the covenant that a party might re-purchase within a given pe- 
riod at the same price, and upon re-payment of that price, with 
all arrears of instalments of the annuity which was equivalent 
to 10 per cent, per annum, to be entitled to re-conveyance of the 
premises charged, did not give the transaction in law the charac- 
ter of a loan so as to taint it with usury, provided the original 
purchase was in good faith. 

But it is further said that, although the sale of the shares 
upon a discount, coupled with an agreement to pay the double 
monthly iijstalments, may not be usuiious, considered in the light 
of a partnership dealing, or an annuity sale, or a contract in 
which the principal sum is not, at all events, returnable, together 
with more than legal interest, yet the imposition of fines of ten 
cents for each dollar of monthly dues not punctually paid is usu- 
rious interest upon the monthly dues. This does not appear to 
me to be either a just construction of that part of the regula- 
tions of the society ; nor if it were meant to be a reservation of 
interest, as interest, would it be usurious. The cases of Roberts 
vs. Tremayne, Cro. Jac. 509 ; Floyer vs. Edwards, Cowper, 113 ; 
and Wells vs. Girling, 4 Moore, 78 ; same case, 1, B. & Bing, 
447, all deciding that, where the party may relieve himself from 
any interest at all by payment at a day certain, the reservation 
of more than legal interest in case of default is not usurious 
within the statute. But the fair construction of this part of the 
regulations of these societies seems to be that, inasmuch as punc- 
tuality and exactitude are essential to the just and profitable 
conduct of the business of the concern, the reservation of legal 
interest on non-payment of monthly dues being so inconsider- 
able, hard to compute, and next to impossible to collect and ac- 
count for, it would be no compensation to the society for these 
defaults, nor any security against their frequent recurrence. 
Hence their rules fix as a measure of liquidated damages for each 
default, under the name of a fine, a certain small sum, in this 
and most other societies 10 cents on every dollar. The 16th 
23 
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rule of the articles in the case of Silver vs. Barnes, already cited, 
calls these fines by the name of " liquidated damages." 

Now, if the contract in this case was not usurious, was it an 
unconscionable and oppressive bargain, which a court of equity 
ought to relieve against ? 

Sy reference to the tables of calculation which are published 
in the explanatory treatises on these subjects, or which, with a 
little trouble, may be calculated by any person for himself, it 
will appear that the average duration of these societies is from 
eight to nine years, dependent upon the range of premium which 
their advances command. A society with an average premium 
of thirty-five per cent., which the complainant in this case paid, 
will wind up in eight years and a fraction. What does an ad- 
vance at thirty-five per cent, discount cost the member during 
eight years, as compared with the admitted standard of modera- 
tion — a loan at six per cent. 

8400 at thirty-five per cent, discount is - $260 00 

Interest at six per cent, for eight years is - 124 80 

$384 80 
Double monthly dues for eight years, at $2 00 per 

share, - - - - - 384 00 



Balance in favor of an advance over an ordinary loan 

at six per cent, is - - - - $0 80 

Thus it appears in point of fact, that if the complainant were 
laithfully to comply with the terms of his contract, and be in no 
default for monthly dues, instead of paying more than legal in- 
terest he would get the advance and use of $260 for eighty cents 
less than simple interest, while the profit to the co-partnership 
would be the active employment of his and. other weekly dues 
in the interval. 

Suppose the contract be terminated, and the complainant re- 
leased from his connexion with the society, and he claims in his 

bill, by payment of the advance - - $2G0 00 

Legal interest thereon for five years and seven 

months, - - - - - 87 10 



$347 10 
Crediting the account with dues paid as per answer, 209 00 

Balance due to the society, - - - $138 10 

Suppose, on the other hand, the complainant be released upon 
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the terms offered by respondents in their answer, the account 
will stand — 

Debtor to amount advanced, - - $260 00 

To amount of fines, as per detail statement 14 00 
Whole amount of dues prior to and after ad- 
vance, - - - - 282 00 

8566 00 

Crediting him by estimated value of his 

shares, - - - - $200 00 

And by monthly dues already paid, - 209 00 

?409 00 



The balance claimed by them is - - $147 00 

Or $8.90 more than by calculation of simple interest. 

Suppose, on the other hand, that the advance be restored to 
the society, and the complainant restored to the condition of a 
member having received no advance, which under the terms of 
the articles of association is all that the society can insist upon 
without his consent to a dissolution of their relations, the ac- 
count would be stated thus : — 

Debtor to advance, - - - - $260 00 

To amount of fin^s incurred, - - - 14 00 

Total dues prior to and since his advance, - 282 00 

$556 00 
And crediting the dues already paid in, - - 209 00 

Leaving an apparent balance of - - $347 00 

But to show the true attitude of the parties it will be remem- 
bered that this balance of $347 represents within itself his re- 
maining interest in the association, and the value of his ultimate 
distributive share. This share he may sell to any third person, 
or to the society, as they offer, by their answer, at its market 
value of $200, and the balance against him will be exactly as 
before, $147, or less than $9 above legal interest for the use of 
the advance for five years and upwards. Suppose the member 
resorts to the other alternative of voluntarily quitting the so- 
ciety after having enjoyed the benefit of his advance for five 
years and seven months. He has a. right to do it without the 
assent of the association, as provided in their constitution, bv 
returning the money advanced, with interest thereon, paying all 
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fines incurred, and being credited with the dues already paid in. 
The account would then be — 

Advance, . - - . . {260 00 

Interest for five years and seven months, - 87 10 

Fines incurred, - - - - - 14 00 



$361 10 
Amount of dues paid in, ... 209 00 



Balance due association, ... $152 10 

Or J14 more than simple interest for the use of the advance 
during five years and seven months. 

. No man who will give a thought to the subject can call a con- 
tract voluntarily entered into which presents these results uncon- 
scionable or oppressive. 

But suppose that the forfeitures and fines imposed upon a de- 
faulting member were much larger than those claimed in the 
present case, would it be the province of this court, upon the 
bill of the defaulter, to relieve lum from the consequences of his 
own contract and his voluntary acts ? The distinction must al- 
ways be remembered between calling upon a court of equity 
to relieve against a forfeiture or to enforce a forfeiture. In 
the latter case they may refuse to interfere. But the doctrine 
of relief has been restored from the confusion of the oldest de- 
cisions and narrowed to this, that unless the court can clearly 
see that full compensation can be made, and the forfeiture was 
not voluntarily and persistently incurred, it will not relieve, but 
let the party abide by the contract he has formed. In Story's 
Equity, sec. 1323, it is thus summed up : " The doctrine seems 
now to be asserted in England, that in all cases of forfeiture for 
breach of any covenant, other than a covenant to pay rent, no 
relief ought. to be granted in equity, unless upon the ground of 
accident, mistake, fraud, or surprise, although the breach is ca- 
pable of a just compensation." And in sec. 1825, he gives the 
special phase of reasoning, which fits the present and like cases, 
viz : '* It is upon grounds somewhat similar, aided by considera- 
tions of public policy, and the necessity of a prompt performance 
in order to accomplish public or corporate objects, that courts 
of equity,, in cases of non-compliance by stockholders with the 
terms of payment of their instalments of stock at the times pre- 
scribed by which a forfeiture of their, share is incurred under the 
by-laws of the institution, have refuseij to interfere by granting 
relief against such forfeiture." 

In the case of S^rks vs, Liverpool Water Works, 13 Vesey, 
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p. 433, which was a case of purely accidental forfeiture of stock 
in a corporation, Under one of its by-laws requiring instalments 
to be paid at a certain time, the master of the rolls uses language 
precisely adapted to the business and objects of societies or- 
ganized upon the principles we are considering. He says : ^^ It 
IS essential that the money should be paid, and that they should 
know their situation. Interest is not an adequate compensation 
even among individuals, much less in these undertakings. In 
particular cases interest might be a compensation, but in a ma^ 
jority of cases it is no compensation from the uncertainty in 
which they may be left. The effect is the same whether money 
has been paid or not. They know the consequence." 

I agree with those enlightened judges and chancellors of Eng- 
land, Lord Eldon, and a host of others, who have always re- 
gretted that courts of equity had ever undertaken to relieve 
against forfeitures breaches of private contract. They have all 
admitted it to be ^^ delicate and dangerous," and some have de- 
nounced it as "mischievous and arbitrary. " (See Eaton vs. 
Lyon, 3 Vesev, 693; 12 Vesey^ at p. 291, cases of Sanders 
V8. Pope ; EQlf v«. Barclay, 16 Vesey, 403, and 18 Vesey, 68 ; 
Bracebridge vs. Buckly, 2 Price, 206 ; Rolf vs. Harris, ibidy 
note p. 210, and other cases cited in Story, sec. 1320 and 
1326.) 

!For myself, I adopt the maxim laid down by Cranch, C. J., in 
Lloyd and Scott, on motion for new trial, p. 223 of 4 Circuit 
Court Reports : " Every man has a right to make what contracts 
he pleases, if not restrained by some law ; and justice and 
equity require that such contracts should be executed, if fairly 
made." 

I am of opinion that upon the case made by the answer the 
special injunction should be refused. 

Judge MoESELL concurred in the foregoing opinion. Judge 
DuNLOP dissented, and delivered a separate opinion : 

DUNLOP, J. 

A voluntary, unincorporated association, called the Potomac 
Building Association, was formed in Washington in the year 
1860 by the complainant Johnson and others. The constitution 
of the society provided that a monthly subscription of one dol- 
lur should be paid by the members in respect of each share held 
by them until the joint contributions were of an amount to en- 
able each member to receive two hundred dollars in respect of 
each share. Power was given to the society to advance to any 
member his shares at a discount, such member paying an addi- 
tional dollar monthly on each share, as aforesaid, and executing 



358 BUILDING FUND ASSOCIATIONS— USURY, [October, 

a bond and deed of trust to defendants to secure the due pay- 
ment of his future subscriptions. The complainant took an ad- 
vance upon his two shares at a discount of thirty-five per cent, 
per share ; that is to say, on his two shares, estmiated as worth 
$400, $140 was. deducted for discount, and he received in cash 
from the company 9260, and executed to the defendants, the 
Trustees of the Building Society, the bond and deed of trust set 
out in the proceedings m this cause for securing the payment of 
his future subscriptions. The deed of trust contained no cove- 
nant for the repayment of the advance. The complainant hav- 
ing failed to pay his monthly dues, &c., for more than sixty days, 
the defendants, as trustees, advertised to sell for the amount 
claimed by the Building Society in their account filed, which is 
in the following terms : 

Jno. John%(m to Potomac Building Association. Db. 

1851. May 5. To cash advanced on two shares 

of stock, - - . . . J260 00 

Monthly dues for two shares of stock for seven 
months, prior to taking advances, at $1 per 
share, - - - - $14 00 

Dues from May, 1851, to December, 1856, five 
years and seven months, at $2 per month 
each, - - - - 268 00 

282 00 

Fines to December, 1856, as per statement in 

detail, - , - - - 14 00 



$556 00 



Cr. 

By amount of dues paid in, as per statement in 

detail herewith, - - - $209 00 

By estimated value of his two shares of stock, 

by actual sales made December 1, 1856, 200 00 

409 00 



Balance due by Johnson, - - $147 00 

Johnson, the complainant, filed his bill in this case, charging 
usurt/ in the coutract, and claiming to set it aside and to avoid 
the deed of trust on payment of principal and interest on the. 
advance, and for an injunction to stay the sale by the trustees. 
The defendants, in their answer, deny usury, and assert their 
right to sell for the balance claimed by them in the foregoing 

The complainant was a stockholder in the company to the 
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amount of two shares, and had signed the constitution. The 
shares at the winding up were to be made worth $200 each. 
Johnson's two shares $400, less $140, the premium bid by him 
for the advance, would be worth $260 at the winding up of the 
association, and to be accounted for to him in his settlement with 
the company at that value. The articles of the constitution of 
the Building Company which bear on this case are as follows : 

^^ Art. 2. Sec. 8. Each and every stockholder, for each and 
every share of stock that they hold in this association, shall pay 
the sum of one dollar, in bankable funds, on the first Monday of 
each and every month to the treasurer, or such other person or 
persons as shall from time, to time, by the laws or regulations of 
the association, be authorized to receive the same, until the value 
of the whole stock shall be sufficient to divide to each share of 
stock the sum of two hundred dollars, at which time the associa- 
tion shall determine and close." 

Article 8, (Advances) section 1, 2, 8, and 7. 

" Bee. 1. Every stockholder, for each share, entitled to pur- 
chase an advance of stock of $200, to be paid from the funds of 
the association,'' &c. 

" Sec, 2. When the funds of the association warrant it, one 
or more advances sh^l be disposed of by the secretary to the 
highest bidder, at regular meetings of stockholders, not under 
par," &c. 

" Sec. 8. Whenever a stockholder shall purchase an advance 
he shall pay, or cause to be deducted, the premium offered by 
him or them for the same, and shall secure the association by 
bond, deed of trust, and policy of insurance, the policy to be as- 
signed to the trustees upon the trust for such amount as the 
board of directors may deem sufficient to cover the amount ad- 
vanced, with all fines, costs, and charges which may accrue 
thereon.** 

" Sec. 7. Stockholders taking an advance from the funas of 
the association shall, from the time of purchasing such advance, 
pay to the treasurer two dollars per month for every share of 
stock on which such advance may have been made, instead of 
one dollar, as hereinbefore provided, for those who have received 
no advance,) and if the same shall be suffered to remain unpaid 
more than two months, the board of directors may compel pay- 
ment by ordering proceedings on the bond and deed of trust ac- 
cording to law.** 

This additional dollar per month on each share to a stock- 
holder buying an advance is $12 per year, or six per cent., the 
legal rate of interest, valuing the share at $200, which is its 
computed value on the close of the concern. 
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Johnson bought an advance on his two shares at thirty-five 
dollars per cent, premium, received $260 in money, paid or had 
deducted $140 pi:emium, gave his bond to the treasurer for $400, 
conditioned to pay monthly dues of $2 per share on each share, 
and all fines, until the value of the whole stock shall be sufficient 
to divide to each share of stock $200 ; and also a deed of trust 
to Messrs. Ratcliffe and Clarke to secure these dues and fines, &c. 

The condition of the bond is worthy of special notice, and 
shows plainly the nature of the contract, and, together with the 
trusts of the deed, makes apparent the rights of the association 
and the duties and obligations of the borrower, and, as I con- 
strue them, are designed to carry into efi'ect the true meaning of 
the constitution of the Building Company. 

The bond of date 15th May, 1851, is in the sum of $400. 
The condition of the bond is in these words : 

" Whereas the said John Johnson, a stockholder to the extent 
of two shares in said association, has, by virtue of and in ac- 
cordance with the provisions of the constitution and obligation 
attached thereto of the said association or joint-stock company, 
received advances from the funds of the said association, ad- 
vances on said stock ; now if the said John Johnson, or his heirs, 
executors and administrators, shall well and truly pay, or cause 
to be paid, unto the said Ephraim Wheeler, treasurer, as afore- 
said, or to his successor in office, the sum of two dollars on each 
of the shares of stock on which he has received advances, as 
aforesaid, monthly, and every month, commencing with the first 
Monday in June, 1851, and continues to pay the same on the 
first Monday of each and every month thereafter, together with 
any fines and forfeitures for the non-payment of said monthly 
dues, as is provided in said constitution and obligation, as afore- 
said, until the funds of the said association shall divide to each 
share of. stock the sum of two hundred dollars, then this obliga- 
tion to be void, or else to remain in full force and virtue in law." 

And the deed of trust to Messrs. Ratclifie and Clarke, of date 
the 2d of June, 1851, under which they now claim to sell com- 
plainant's hoi^se and lot, after reciting said bond and its condi- 
tion, in substance, as above set forth, and that said deed was to 
secure the said monthly dues, fines, and forfeitures, conveyed to 
them the property described in said deed upon the following 
trusts ; that is to say : 

" If the said Johnson, his heirs, executors, and administrators, 
shall fail to pay the said monthly payments, and the fines and 
forfeitures aforesaid, so that any one or more of the same shall 
be due and unpaid for the space of sixty days, then the said 
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writing obligatory shall be deemed and taken as forfeited, anjd, 
upon request in writing, &c., the trustees shall sell, A;c. and con- 
vey to the purchaser, &g. ; and, out of the proceeds of the sale, 
pay first the costs and charges attending said sale ; secondly, 
pay to the treasurer whatever sum or sums of money shall then 
be found due by the said John Johnson to the said association, 
on an account to be stated by the said treasurer, in which the 
said Johnson shall be charged with the sum of money received 
by him from the said association, and the monthly payments, 
fines, and forfeitures intended to be secured by these presents 
and the said writing obligatory, and credited with the amoiil^^t of 
dues paid by him, and the residue, if any, pay over to theisaid 
Johnson, his heirs and assigns," &c. 

It is evident that the account here to be stated, and the whole 
terms of the bond and deed of trust, contemplate Johnson, to 
whom the advance has been made on the two shares, as still a 
partner, and to continue to be so till the final close of the asso- 
ciation, when the two shares will be of the value of $200 each, 
and so to be estimated in the final settlement between him and 
his copartners, less the premium bid by him at the time, of the 
advance ; and it is on the assumption only that he is so to con- 
tinue a partner that he can be made to pay dues up to the close 
of the concern, when each share is to be made of the value of 
(200. As such partner and contributor he is to share in the 
profits, present and to come, of the partnership. 

The English cases referred to in the argument, clearing the 
transaction of usury, are based upon the assumption that the 
party to whom the advance is made is a partner at the time of 
the advance and when the advance is repaid, and so a sharer in 
the profits then and to the close of the concern. It can in no 
other sense be said to be a dealing in partnership effects by the 
partners inter se. In the case of Silver vs. Barnes, 6th Bing- 
ham, N. C. 180, Tindal, Ch. J. says : 

^' A motion has been made for a new trial, on the ground 
of misdirection, but we think the case was properly left to 
the jury. The question was whether the transaction was 
a loan of money pr a dealing with the partnership. If it 
was a loan it was usurious. We think it was a dealing with 
the partnership fund, in which the defendant had an interest in 
common with the other members of the society, and that it was 
not a loan. The defendant was interested in the fund when the 
money was advanced and when it was repaid. The rules of the 
society are, in effect, a mere agreement by partners that their 
joint contributions shall be advanced for the use of the one or 
the other, as occasion requires, and the transaction in question 
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was not a borrowinff by the maker of the note from the payees. 
In a case before Alexander, Ch. Baron, in the year 1828, he 
held an advance, from a similar society to one of its members, 
to be a partnership transaction and not a loan." 

If the partner receiving the advance is turned out of the con- 
cern, and dispossessed of his profits by an arbitrary valuation of 
the two shares, as is claimed in the account presented with the 
defendant's answer, who value and take the shares to the use of 
the association at $100 each, when they are to be made worth 
$200 each, less the premium bid on them in part by the com- 
plainant's monthly contributions to the end and winding up of 
the association, then he is no longer a dealer in partnership 
effects, having a common interest with his copartners in all 
profits to the close, but an outsider and a borrower of funds 
owned by strangers, and. in that light the contract is clearly 
usurious. 

I refer to the case of Bechtold vs. Brehm, decided by the Su- 
preme Court of Pennsylvania in 1856. 

The additional monthly payments of $12 a year on a com- 
puted $200 share, greatly exceeding the legal rate of interest 
on the advance of $130 on that share, deducting $35 per cent, 
premium bid by the complainant and retained by the association 
when the advance was made. 

If the complainant is not a partner, and is subject to be ousted 
before the concern closes, he is not receiving his share by an- 
ticipation ; he is not a sharer of profits present and to come. In 
that sense, by whatever name the transaction is called, it is a 
mere loan of money. It is a loan at a higher rate of interest 
than the law allows, for the forbearance ; or giving day of pay- 
ment, and the bond and deed, to secure the repayment of the 
principal, in which aspect the defendants treat said bond and 
deed in their account rendered, (as I think wrongfully,) being se- 
curities tainted with usury, are both void by the statute. 

I entertain some doubt whether the contracts of this Building 
Association, as to advances, even when executed in good faith, 
according to the terms of their written constitution, are free 
from usury. Some of the English cases certainly go to that 
extent. The doubts there have been removed by statutory pro- 
visions which legalize these advances, and provide for the impo- 
sition of fines on members for failure to pay monthly dues within 
prescribed limits, the Legislature of that country thinking such 
societies of beneficial tendency, and calculated to elevate the 
social condition of men having no other means than the fruits of 
their daily labor. Their expediency and utility is not so certain 
here, where any laboring man, with the high rate of wages pre- 
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vailing in this country, can, with the exercise of ordinary pru- 
dence and carefulness, soon secure a homestead without involv- 
ing himself in the expensive machinery of a Building Associa- 
tion, the articles of which are not easily understood by unlearned 
people, and very liable to be perverted to their oppression. These 
considerations, however, belong to the Legislature and not to the 
Courts of Justice, and, if such associations are deemed beneficial, 
they ought to be regulated and protected by statute, as has been 
done, it is believed, in some of our States. • 

The fines which, by their constitution, the members agree to 
pay, in default of punctuality in the monthly dues, are in the 
nature of forfeitures, and are in fact sometimes so called by the 
society itself. If they were called liquidated damages their 
nature would not be changed. All the courts in this country, 
as I understand Kent, Story, and Marshall, both at law and in 
equity, are unwilling to enforce forfeitures, and lean against 
them. 

In England they have been sanctioned by the statutes to 
which I have referred. In the absence of any statute here, I 
think we ought only to enforce the payment of the dues by di- 
recting our auditor to allow interest on them from the periods 
when they accrued and fell due. 

As the trustees in this case claim to sell the complainant's pro- 
perty upon an account stated, and for a sum not warranted by 
law, nor even by the constitution of the Building Society itself, 
I think the injunction prayed ought to be granted, and to have 
effect till the cause is finally heard. 



As to fines, penalties, and forfeitures, the following cases are 
in point : 

In Skinner vs. Dayton, 2 Johnson, ch. repts. 585, Kent ch. 

says: 

"It is no doubt a general principle of the court that equity 
will relieve where a penalty is forfeited, if the case admits of a 
certain compensation ; and the true foundation of the relief is, 
that when penalties are designed only to secure money or damages 
really incurred, if the party obtains his money or damages he 
gets all that he expected or required." 

See also 4th Johnson's ch. repts. 431, Livingston v». Tomp- 
kins: 

" If the penalty is to secure the mere payment of money. 
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courts of equity will relieve the party upon, paying the principal 
and interest." 2d Story's Equity Jurisprudence, section 1314. 

See also sections 1813, 1315. 

Sec. 1315. ^' The same doctrine has been applied by courts 
of equity to cases of leases^ where a forfeiture of the estate and 
an entry for the forfeitures is stipulated for in the lease, in case 
of the nonpayment of the rent at regular days of payment ; for 
the right of entry is deemed to be intended to be a mere security 
for the payment of the rent." 

And in note ^ to this section Story says : 

" In Hill vs. Barclay, 18th Vesey, 58, Lord Eldon, speaking 
of the relief given in cases of nonpayment of rent, said : ^ It 
was upon a principle long acknowledged in this court, but wholly 
without foundation. Why without foundation ? It proceeds upon 
the intelligible principle that the right of re-entry is intended as 
a mere security. It is so intended. There is the same ground 
of relief as in the case of a forfeiture by nonpayment of the 
money due upon a mortgage at the day appointed. No body 
doubts the justice and cpnscientiousness of interfering in the 
latter case. Why is it not equally proper in the former V* ' 

Sec. 1316. " The true foundation of the relief in equity in 
all these cases is, that as the penalty is designed as a mere se- 
curity, if the party obtains his money or his damages he gets all 
that he expected and all that in justice he is entitled to ; and, 
notwithstanding the objections which have been sometimes urged 
against it, this seems a suflScient foundation for the jurisdiction. 

" In reason, in conscience, in natural equity there is no ground 
to say, because a man has stipulated for a penalty in case of his 
omission to do a particular act, (the real object of the parties 
being the performance of the act,) that if he omits to do the act 
he shall suffer an enormous loss wholly disproportionate to the 
injury to the other party." 

(In this case a loss of ten per cent, a month, which I think 
oppressive.) 

" If it be said that it is his own folly to have made such a 
stipulation, it may equally well be said that the folly of one man 
cannot authorize gross oppression on the other side. And law, 
as a science, would be unworthy of the name if it did not to 
some extent provide the means of preventing the mischiefs .of 
improvidence, rashness, blind confidence, and credulity on one 
side, and of skill, avarice, cunning, and a gross violation of the 
principles of morals and conscience on the other. There are 
many cases in which courts of equity interfere upon mixed 
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grounds of this sort. There is no more intrinsic sanctity in 
stipulations by contract than in other solemn acts of parties, 
which are constantly interfered with by courts of equity upon 
the broad ground of public policy, or the pure principles of na- 
tural justice. Where a penalty or forfeiture is designed merely 
as a security to enforce the principal obligation, it is as much 
against conscience to allow any party to pervert it to a different 
and oppressive purpose as it woidd be to allow him to substitute 
another for the principal obligation. The whole system of equity 
jurisprudence proceeds upon the ground that a party having a 
legal right shall not be permitted to avail himself of it for the 
purpose of injustice, or fraud, or oppression, or harsh and vindic- 
tive injury." 

And in a note to the same section Judge Story says : 
" Lord Eldon has taken uncommon pains to express his dis- 
satisfaction with the principle of allowing relief in equity 
against penalties and forfeitures, and also of the dispensation, 
with a punctilious performance of contracts by courts of equity. 
In Hill vs. Barclay, 18th Vesey, 59, 60, he used the follow- 
ing language : * The original cases upon this subject are of dif- 
ferent sorts. The court has very long held in a great variety 
of classes of cases that, in the instance of a covenant to pay a 
sum of money, the court so clearly sees or rather fancies the 
amount of damages arising from the nonpayment at the time 
stipulated that it takes upon itself to act, as if it was certain 
that, giving the money five years afterwards with interest, it 
gives a complete compensation. That doctrine has been recog- 
nised, without any doubt, upon leases with reference to non-pay- 
ment of rent upon conditions precedent as to acts to be done, 
payment of money, in cases of specific performance, and various 
other instances. But the court has certainly affected to justify 
that right, which it has assumed, to set aside the legdl contracts 
of men, dispensing with the actual specific performance, upon 
the notio^ that it places them, as near as can be, in the same 
situation as if the contract had been with the utmost precision 
specifically performed. Yet the result of experience is, that 
where a man having contracted to sell his estate is placed in this 
situation, that he cannot know whether he is to receive the price 
when it ought to be paid, the very circumstance that the condi- 
tion is not performed at the time stipulated may prove his ruin, 
notwithstanding all the court can offer as compensation.* '* 

See also 16th Vesey, 403, 405. 

" The whole argument of Lord Eldon is that courts of equity 
decree what they presume is compensation, but what in a given 
case may be no just compensation. 
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" Now, in the first place, (says Story,) this is no objection to 
an interference in all cases where a complete and adequate com- 
pensation can be given, but only to an interference where the 
facts establish that there cannot be such a complete and adequate 
compensation. And this is the very exception which, theoretically 
at least, courts of equity adopt. In the next place, it is supposed 
by Lord Eldon (Reynolds vs. Pitt, 19th Vesey, 140) that interest 
for the delay of payment of money is not or may not be an ade- 
quate compensation for the omission to pay at the time appointed. 
The objection equally applies to the allowance of interest at law 
as a compensation. It may in a given case be inadequate to the 
particular loss sustained by the creditor. Yet it is uniformly 
acted upon without hesitation, and the creditor will not be per- 
mitted to recover a greater compensation. The reason is that 
interest is a certain and general rule adapted to ordinary cir-' 
cumstances. And it would be inconvenient to go into a par- 
ticular examination of all the circumstances of each case in 
order to ascertain the loss or injury. The general nde of inter- 
^t is adopted because it meets the ordinary grievance and com- 
pensates for it. All general rules must work occasional mis- 
chiefs ; besides, there would be an injustice in compelling a 
debtor to pay losses of a collateral nature not embraced in or 
connected with his own contract, over which he could have no 
control, and which might be imputed to the rashness or improvi- 
dence or want of skill of his creditor. No system of laws could 
provide for all the remote consequences of the non-performance 
of any act. Human justice must stop, as it ought, at the direct 
and immediate and necessary consequences of acts and omis- 
sions, and not aim beyond a reasonable indemnification for them ; 
at least the common law of England, equally with equity, has 
adopted this as the basis of its usual remedial justice." 

gee. 1326. " Where any penalty or forfeiture is imposed by 
statute upon the doiiig or omission of a certain act, there courts 
of equity will not interfere, to mitigate the penalty or forfeiture 
if incurred, for it would be in contravention of the direct ex- 
pression of the legislative will." 

In the case of Sparks vs. the Company of Props. Liverpool 
Water Works, 13th Vesey, 428, the company was chartered by 
act of Parliament, and it was enacted : 

" That the property iu and the profits of the undertaking were 
vested in the company in such shares and subject to such condi- 
tion as had been or should be agreed upon." 

And by agreement the stockholdres stipulated for forfeitures, 
&c. The statute, therefore, authorized the forfeitures. 
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In Tayloe vs. Sandiford, 7th Wheaton, 13, Judge Marshall 
says : 

*' In general a sum of money in gross, to be paid for the non- 
performance of an agreement, is considered as a penalty, and 
not as liquidated damages ; a fortiori^ when it is expressly re- 
served as a penalty," not a set off. 

The cases of Mosely and Baker, Burbridge and Cotton, Gut- 
bill and Kingdom, and Seagrave vs. Pope, all arose under 
statutes legalizing fines, &c. Silver and Barnes was decided in 
1839, after the act of George 4th. 



ASSUMPSIT— MONEY HAD AND RECEIVED. 

Hawks vs. Hanks, AdmW. 

In the Gircait Court of Carroll Coantj, Virginia. Aagast Term, 1857. 

A case of variance between the allegata and probata, 

A special agreement must be proved as laid. 

In assumpsit there cannot be a recovery upon a common count when the 

evidence shows a special agreement. 
The action for money had and received^ liee only where there has been an 

actual receipt of money by one person, when that money belongs to 

another. 
The plaintiff cannot recover as tor , money had and received when he has 
paid nothing, but is only under a liability to pay. 

This was an action of assumpsit hy 2>. ^ A. Hawks against 
the administrator of Joshua Hanhs^ in the Circuit Court of Car- 
roll County. The first count of the declaration alleged, in sub- 
stance, that Joshua HankSj in his lifetime, verbally sold to the 
plaintiffs a parcel of land, at the price of $90 50 cents, and re- 
ceived the money ; but wholly failed and refused to make them 
any conveyance for the land, whereby, he became liable to re- 
pay them the money, but had failed to pay the same in his life- 
time, and the defendant had so failed since his death. The se- 
cond count was the common one for money had and received by 
the intestate in his lifetime, to the use of the plaintiffs. Pie 
ru>n assumpsit. The case came on for trial at this term. 
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Poage ^ Kyle for the plaintiffs. 
Cook ^ McCamant for the defendant. 

Only one witness was introduced, whose evidence was sub- 
stantially as follows : Joihua Hanks^ in his lifetime, Jiad located 
a land warrant on a parcel of land in Carroll County j consider- 
ing it to be vacant. Soon after making the entry, he sold his 
interest in the land to Lundy ^ Payne for (100 ; and he gave 
them a transfer order to the surveyor. A year or two after- 
wards, Lundy ^ Payne agreed, with the consent of HankSj to 
sell the claim on the land to the plaintiffs D, ^ A. Hawks^ for 
$140. In the meantime, Lundy ^ Payne had paid Jo%hua 
Sank9 9^0, of the price they had agreed to pay him. He con- 
sented to the arrangement made between the other parties : 
Lundy ^ Payne gave up their transfer order ^ and Hanks gave 
a new one in favor of 2>. ^ A. Hawks^ and surrenderea to 
Lundy ^ Payne their bond for the unpaid $50 ; D. ^ A. 
Hawks save their notes to Hanks for $50, and to Lundy d* 
Payne for $90. As the entry had nearly expired, 2>. ^ A» 
Hawks handed fifty cents to Hanks to pay for the renewal of 
the entrv, and he promised to have it renewed in their names. 
Hanks had never bound himself to Lundy ^ Payne for any 
title to the land ; merely transferring to them the benefit of his 
entry ^ and it was their business and duty to have it surveyed and 
carried into grant ; and the plaintiffs simply took the place of 
Luiidy ^ Payne. Hanks did not sell them the land — nothing 
but his entry ^ and was under no obligation to do anything to- 
wards obtaining a title, except to hand the fifty cents to the sur- 
veyor, and direct him to renew the entry as aforesaid. The en- 
try was never renewed, but expired from efflux of time ; neither 
Ranks nor the plaintiffs attending to the matter. Sometime 
after the entry had expired. Hanks made a new entry upon the 
same land in his own name ; had it surveyed, obtained a patent 
and sold the land to other persons, just before his death. 

After his death his administrator, the new defendant, war- 
ranted the present plaintiffs upon the notes executed by them to 
Hanks for ?50 ; but judgment was rendered in their Mivor, and 
they never paid any part of that sum. Lundy ^ Payne also 
warranted them upon the notes for the $90, which they had 
agreed to pay to Lundy ^ Payne ; and upon those warrants 
judgments were, rendered against the plaintiffs for the $90, which 
judgments are now in force, and cannot be reversed, as the time 
for any appeal has long passed ; but plaintiffs have as yet paid 
no part of those judgments, and they are in very doubtful cir- 
cumstances. It appeared that Lundy ^ Payne had included in 
the §90 notes aforesaid, the sum of $50, instead of requiring 
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Jofihua Sanks to repay them that sum, and that they had ac- 
cepted the liability of plaintiffs as a discharge of ffankB. 

Upon this testimony, Cook and McCamant contended that the 
plaintiffs had shown no right to recover under either count of 
their declaration. The first count is wholly out of the question. 
No such sale as is therein alleged ever took place. There is a 
total variance between the allegations and the proof. Then, as 
to the second count, Jonhua Hanki never received any money 
from the plaintiffs, nor any on their account, nor any to their 
use. He never even agreed to repay to Lundy ^ Payne the 
950, which he had received from them. The plaintiffs undertook 
to pay .that sum in exoneration of ffanksj and Lundy ^ Payne 
agreed to look to them for it. But they have never paid it. If 
they had actually made the payment their remedy, if they had 
any at all, would be upon the count for money paid, laid out 
and expended ; but evita that would not have lam under the cir- 
cumstances of this case. They have paid nothing, and lost noth- 
ing except their right to the land, which is lost by their own 
neglect. As to the failure of Hankn to pay the fee for renew- 
ing the entry, whereby the entry expired, that matter is irre- 
levant in this case. It is not in issue at all. The declaration 
gives us no notice of any liability upon Ihat ground. . It would 
at the most, only afford ground lot an action on that special un- 
dertaking, sounding in damages, but not presenting in any case 
of money had and received. 

Poage insisted that as Hanks had retained the 9^0, he ou^ht 
justly to have repaid to Lundy ^ Payne, and as the plaintiffb 
had assumed a liability for that sum, they were entitled to re- 
cover it from him ; that it was matter of indifference to him 
whether or not the money had been actually paid to Lundy ^' 
Payne, At any rate, he was discharged from his liability. 
Moreover, he received money to pay for renewing the entry ; 
and in consequence of his failure so to do wo have lost the land. 

Fulton, J. 

I at firttt had a strong impression that Hanks had received 
950, to which he was not entitled ; and that his estate ought to 
be held bound for that amount to some one, and I strugcled to 
bring myself to the conclusion, that the plaintiffs had a right to 
recover it. But the more I think upon the facts the more clear 
I am that they have no right of action, at least in the form they 
have adopted. As to the first count, there is no room for doubt. 
It sets out an agreement for the sale, by parol, of a tract of 
land, and the payment of a stipulated price therefor by the 
plaintiffs. There is no proof of this, at all. The plaintiffs' 
counsel admit their failure to sustain this count. 
24 



370 ASSUMPSIT— MONEY HAD AND RECEIVED. [October. 

How is it as to the common count — the second one ? Did 
Joshua Hanks ever receive any money from the plaintiffs, or 
from any one else on their account ? Not a cent, except the 
half dollar, of which I will presently speak. Such being the 
case, the very foundation of the action fails. The count for 
money had and received^ can be sustained only by proof of the 
actual receipt of money, to which the plaintiff is entitled. In 
Saunders on Pleading and Evidence, the rule is, on good au- 
thority, expressed as follows : " It must be proved that money ^ 
or cash^ came into the defendant's hands. The money must 
appear to have been received by defendant to plaintiff's use.'' 
Vol. 2d, page 672. " It must appear, that at the time of the 
receipt of the money, it was received for plaintiff's use.*' Idem, 
page 673. Indeed, authority is hardly necessary for so plain a 
proposition. 

But the plaintiff's counsel contends that this is an equitable 
action, and alleges that Hanks ought to repay, at least the $50, 
to some one. How stood Hanks as to this matter ? He had 
sold his claim on the land to one set of persons : they had bar- 
gained it to another set : Hanks had nothing to do with that 
second sale — he only assented to the arrangements made by 
others. He agreed to accept the obligation of the second pur- 
chasers in place of that of the i&rst purchasers ;* and this was 
done for the accommodation of the other parties. He was not 
bound to repay the purchase money he had already received ; 
he did not agr6e to do any such thing. The benefit of that pay- 
ment was a part of what Lundy ^ Payne soM to the plaintiffs, 
and they expressly agreed to look to the plaintiffs for indemnifi- 
cation of that* sum. Nothing of all this aids the case of the 
plaintiffs. They have paid nothing. They are the only party 
who have lost nothing. Hanks lost the $50, which they agreed 
to pay him ; and Lundy ^ Payne have thus far, at least, lost 
the $50, which they had paid to Hanks. Whatever equity there 
may be as between Hanks, and Lundy ^ Payne, the plaintiffs 
surely have none. If Hanks had been bound to repay anything 
to Lundy ^ Payne, and the plaintiffs had made that payment 
for him they might have had a case, but now they have none. 

As to the failure of Hanks to renew the entry in the name of 
the plaintiffs, a few words will suiBSce. That was a special un- 
dertaking for the breach or neglect of which the plaintiffs might 
have brought their action on the case, and have recovered such 
damages as they could have shown that^ they suffered from his 
neglect or misconduct ; varying as the proof might be from one 
cent up to the full value of the land. We have nothing now to 
do with that question. Such misconduct, or neglect, will not 
sustain a count for money had and received. I am of opinion, 
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that the plaintiffs have shown no right to recover upon either 
count, and must so instruct the jury. 

Thereupon the plaintiffs suffered a nonsuit. 



LARCENY— ASPORTATION. 

Commonwealth vs. McMillan, 

In the Circuit Court of Carroll County, Virginia, August Term, 1857. 

Some removal or a^poi^tation is necessary to constitute the offence of 
larceny. 

In the ca«e of hogs running at large in the woods, it is a sufficient aspor- 
tation to drive, or, as it is called, to toU them away from the place where 
they usually range. 

This was an indictment against Pierce McMillan, charging 
him with stealing one hog, the property of John Robertson, of 
the value of eight dollars, .and in the indictment it was alleged 
that he had been previously sentenced for the offence of petit 
larceny ; so that under the provisions of the Code, Chap. 199, 
Sec. 27 ; he would, in case of conviction upon this indictment, 
have been liable to the punishment of confinement in the peni- 
tentiary. Plea, not guilty, 

Hanhy for the Commonwealth. 
Hardy ^ Tipton for the prisoner. 

Beamer, a witness for the Commonwealth, swore that he went 
to the prisoner's house ; the prisoner was not at home ; after 
witness had been there a few minutes he heard a gun fired off 
in the woods, a short distance from the house, and immediately 
hurried to the spot ; saw a hog struggling on the ground, and a 
man ran off, and he was certain that man was the prisoner. 
Witness could not tell whether prisoner had a gun or not, as the 
bushes were too thick for him to see clearly. The hog died a 
few minutes after witness reached it. It was shot through the 
head with a bullet ; and an axe was lying by it, and the head of 
the hog bore the prints of two blows with an axe. Witness did 
not see prisoner touch the hog, and does not know how the hog 
got there. 

The prosecutor, Roherison, swore that it was his hog ; that 
his hogs usually ran in the woods near his own house, some three 
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or four miles from the place where this hog was killed ; that they 
never went far from home, never ranged in the part of the 
country where this one was killed ; that they were gentle and 
staid about home, and would not have gone away unless driven 
or tolled away ; and that a day or two before this one was killed 
his hogs disappeared, but all soon returned except the one killed. 
The prisoner introduced no evidence, but his counsel stated 
that they should insist that no taking or asportation of the pro- 
perty was proved ; that it was never in prisoner's possession, 
and that even if the jury should believe that the prisoner killed 
the hog, still the act was only a trespass. The Commonwealth's 
Attorney admitting that this was the only question in the case, 
it was a^eed that the court might pronounce the law upon this 
point, without the formality of written instructions. 

Fulton, J. 

A removal or asportation of the property, alleged to be stolen, 
is necessary to make oiit the offence of larceny. The property 
must, for some period, be in the possession and under the con- 
trol of the prisoner. A very slight removal, and a very short 
possession, however, will be sufficient. See Russel on Crimes, 
Vol. 2, page 5 ; Roscoe's Criminal Evidence, 587-88. 

In this case the mere shooting of the hog was not sufficient to 
constitute larceny ; that act alone would only be a trespass. 
Before the prisoner can be convicted it must appear either that 
he removed the hog after it was shot, or that he drove it to the 
place, or in some way brought it there, before it was shot. Either 
of those things would be a si^cient asportation. In the absence 
of proof of both those facts the prisoner ought to be acquitted. 

The jury found the prisoner — not guilty. 



SELECTION OF POINTS DETERMINED IN THE 
ENGLISH HIGH COURT OF CHANCERY. 

From the London Law Magazine, August, 1857. 

EXECUTOR— LIABILITY OF. 

Candler v. TiOeU. 22 Beav., 263. 

" If one executor does any act which enables his co-executor 
to obtain sole possession of money belonging to the testator's 
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estate, which, but for that act, he could not have obtained pos- 
session of, and this money is afterwards misapplied, the executor 
who thus enables his co-executor to obtain possession of the 
money, is liable to make good the loss." — Per Sir John Romilly, 
M.R. 



INJUNCTION-NUISANCE, Ac, 
BMock y. LtiUr. 11 Hare, 266. 

In this case an injunction was granted by Sir W- Page Wood, 
V.C, to restrain the defendant from burning any bricks on a 
piece of ground about sixty yards from the house of the plain- 
tiff, other than those which were actually burning in clamp, and 
not to continue such burning beyond a week from the date of the-^ 
injimction : the plaintiffs undertaking to proceed with their ac- 
tion at the then present assizes, and to abide by such order ae 
the Court might make for payment of any damages which should 
arise to the defendant in conseauence of the order. " Every 
case of alleged nuisance," said his Honour, ^^ raised a mixed ques- 
tion of law and fact. Every trade and occupation, called into 
existence to supply the wants of civilized life, whether in the 
construction of dwellings or otherwise, must be lawfully carried 
on somewhere ; and therefore, irrespective of the circumstances 
by which it was surrounded, it coula not be pronounced a nui- 
sance. The plaintiff, to succeed in a court of law, must prove 
first damnum injuria. The observation of Lord Eldon in the 
cas9 of the Duke of Orafton v. Hilliard (Amb. 160, n. 2. Blunt's 
Ed.), would seem to imply that he thought it doubtful whether 
brick-burning, even carried on near dweUin^s, was legally a nui- 
sance. That it is a nuisance under some circumstances was es- 
tablished by the decision of the Vice-Chancellor Knight Bruce 
in the case of Walter v. Selfe (15 Jur. 416) ; and in this case 
there was positive evidence, on the affidavits, of the injurious 
effects which the operation complained of had produced on the 
state of health of two of the plaintiffs and members of their 
families ; and the fact might also be adverted to, that the plain- 
tiffs had been in the complete employment of these houses, with* 
out any brick-burning in the neighbourhood, until these opera- 
tions had been commenced." 
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LEGACY— MISDESCRIPTION OF LEGATEE. 
In re Rickifs Trust. 11 Hare, 299. 

A legacy was given by the testator to \\\& " nieces the daugh- 
ter of his late sister Sarah." It appeared that the testator's de- 
ceased sister's name was Sarah Ann, and that she had left only 
one child, a son named William Wand, and that he had no niece 
answering the description contained in the will. It was held by 
Sir W. Page Wood, V.C, that William Wand was entitled to 
the legacy. " The testator," said his Honour, " in the will, 
alludes to the fact of his sister Sarah being then dead, by re- 
ferring to her as his ^ late sister Sarah,' and then he intimates 
that the legacy is intended for an object who must be living at 
the date of his will, and must be a child of a sister who was then 
dead, and of a sister who bore the name of Sarah. All these 
conditions of this description concur in the person of William 
Wand ; he is also the only child of Sarah, and I do not think 
the fact of his being a male, instead of a female, is of sufficient 
weight to exclude him from the benefit of the gift. The case 
before Lord Langdale, Ryall v. Hannan (10 Beav.,. 536), is a 
much stronger case than the present." 



MERGER'OF CHARGES. 

FUt V. Pat. 22 Beav., 294. 

With regard to one estate j the testator, Stephen Pitt, being 
entitled to a life interest in real estate, with remainder to his 
brother, his brother's wife, and their issue, paid off, a mortgage 
upon the estate of .£3479, whereupon the mortgage was trans- 
ferred to a third party, who executed a declaration of trust, de- 
claring that the money belonged to Stephen Pitt, and that he 
would hold it and the securities in trust for him. With regard 
to another estate, it appeared that Stephen Pitt purchased an 
estate on fee^ which he mortgaged for i63600, in order to raise 
part of the purchase-money. He afterwards paid off the mort- 
gage, which was transferred to a trustee, who executed a de- 
claration of trust in his favour, as in the former case. It was 
held by Sir John Romilly, M.R., that in the first case the charge 
had not merged, in the second case it had done so. " What the 
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Court," said his Honour, " is to look at is, to see what was the 
intention of the person who paid off the charge. That inten- 
tiofij in the absence of any circumstances, is to be gathered from 
what it was his interest to do ; but, if there are any circum- 
stances affecting the matter, they also are to be regarded. Here 
it was clearly the testator's interest to keep the £3479 on foot as 
a^ substantive charge, because he had only a life interest in the 
property ; and therefore, if he paid off this chai'ge, he would be 
doing it for the benefit of his brother Samuel, and for Samuel's 
wife and children, who were entitled to the inheritance. But, 
by keeping the charge on foot, he had the power of disposing of 
it in any manner he thought fit. Then he causes it to be as- 
signed to a trustee, in trust for him, his heirs, executors, and 
administrators. I am of opinion that it was preserved, and is a; 
subsisting charge, and that it is now part of his personal es- 
tate.'* With respect to the X3500, having regard to the cir- 
cumstances, and to the case of Hood v. Phillips (3 Beav., 513), 
and bearing in mind that Stephen Pitt was the owner of the 
fee J his Honour said he thought that the <£3500 merged in the 
inheritance. 



RELEASE OF SURETY BY GIVING TIME TO PRINCIPAL 

DEBTOR. 

Davies v. Stainbank, 6 Do Gex, Mac., & Gee., 679. 

The plaintiff in this case, had on the 3rd of September, 1846, 
accepted two bills of exchange for XIOOO each, to secure a float- 
ing balance between the drawer and the indorsees, and it ap- 
peared by the evidence that he had done so merely as surety for 
the drawer, and of this fact the indorsees had notice. The in- 
dorsees afterwards entered into an agreement, in September, 
1850, with the drawer, th^t he should liquidate the debt by 
building certain ships for them, securing its eventual payment in 
the mean time by an assurance on his own life. In 1853, in an 
action at law commenced by the indorsees against the acceptor, 
a verdict was found for the plaintiffs for .£2000, the full amount 
cicMineJ. The acceptor having filed a bill which, when amended, 
stated that he had recently discovered the agreement of Septem- 
ber, 1850, it was held by the Lords Justices of the Court of Ap- 
peal, that the plaintiff was released from the debt. " It seems 
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to mo," said Lord Justice Knight Bruce, " that a creditor who 
holds a floating guarantee from a surety cannot, without the 
surety's consent, give time to the principal debtor as to a portion 
of the debt, without reserving the creditor's rights against the 
surety, and yet hold the surety liable for that portion ; the ne- 
cessary consequence of the act being that, for a period of more 
or less duration, the principal debtor is protected at once against 
the creditor and agamst the surety from a demand for the pay- 
ment of the amount so dealt with." 



ISSUE OUT OF CHANCERY— NEW TRIAL. 

Slack y. Biuteed. 6 Ir. Ch. Rep., L 

In this case it was held by the Master of the Bolls (Ireland), 
that the court may grant a new trial of an issue devisavit vel 
nonj on the ground of misdirection. of the judge, though no ex- 
ception was taken to his charge at the trial. 



GUARDIAN— LOAN OP WARD'S MONEY— ASSIGNMENT. 

Christian and Wife vs. Jones, 

Williamsbarg (Ya.) District Court 

A guardian lends out ward's money, to a borrower, universally regarded as 
a man of wealth. Tlie guardian takes the simple obligation of the bor- 
rower without security. Ward subsequently marries. In settlement of 
accounts between ward's husband and guardian, husband receives this 
bond under an assignment from the guardian. The borrower dies, and 
his executor is sued at law by the husband, in the name of the guardian. 
In the action the husband recovers judgment, but the judgment proving 
unavailing, the husband and wife institute a chancery suit against the 
guardian and the borrower's executor, asking, that if tiie debt cannot be 
paid out of the estate of the borrower, a decree should be entered against 
the guardian. 

I. Such suit can not be m.untained against either of the defendants. 
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2. The proper lime to have objected to the bond was whon^ the bond was 
offered by the guardian in settlement of the accounts, and by the as- 
signment of the guardian the bond having become the private property 
of the husband, no suit could be maintained in the name of the husband 
and wife.* 

On the let day of January, 1850, Jones as guardian of Ann 
E. Taylor, loaned to John M. Maupin the sum of J911.89. 
Maupin gave his single bill, as follows : 

^^ 9911.89. At a notice of three months, I promise to pay to 
the order of Henley T. Jones, guardian of Ann E. Taylor, the 
sum of nine hundred and eleven dollars and eighty nine cents, 
for value received ; for the punctual payment whereof, I bind 
myself^ my heirs, executors, and administrators. Given under 

hand and seal, at Williamsburg, this 1st day of January, 

1857." 

«JNO. M. MAUPIN, [SEAL.]" 

During the year 1850, William B. Christian intermarried with 
the ward Ann E. Taylor, and on the 11th June, Jones under- 
took to account with Christian for the money, &c., which he had 
received as guardian as aforesaid. In this settlement, Jones 
passed to Christian Maupin's bond by an endorsement as follows : 

« Pay William E. Christian, 11th June, 1850," (signed) " H. 
T. Jones." Maupin was regarded as a wealthy man up to the 
time of his death, which occurred on the 26th day of December, 

1850. His estate was found to be utterly insolvent. In May, 

1851, Christian instituted suit in the Circuit Court of Williams- 
burg, in the name of Henley T. Jones, for his benefit against 
Maupin's executor, to recover the amount due on said single 
bill, and obtained a judgment at the November term 1851. 
Christian, however, was unable to vmake the money recovered as 
aforesaid, a^d subsequently filed his bill in the name of himself 
and wife affainst Henley T. Jones, and Robert H. Armstead, 
executor of John M. Maupin, deceased, to enforce the payment 
of the debt out of the estate of Maupin ; and on failure of 
the estate to pay in whole or in part, to fix the responsibility 
of the said Jones, as guardian, for the amount not made. The 
Circuit Court on hearing the case dismissed the suit, as to all the 
defendants, with costs. 

* This Bjllabua is given without having heard the oral opinion of the 
court, and solely upon the arguments urged by the counsel. There was also 
a question in the case as to the neglect of the husband in not bringing his 
suit in proper time ; that may hare had an important bearing upon the de- 
cision, See arguments of counsel post. 



/ 
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From this decree the plaintiffs appealed to the District Court. 
William S. Peachy for appellants contended : 

1st. It was, undoubtedly, the duty of the said Jones, as guar- 
dian, when he loaned out the money of his said ward to Maupin, 
to have required security from him. See Miller v. Holcombe, 
ex'or, et al., 9 Grat. R. d65. Such was his duty, no matter what 
may have been his opinion, or the public opinion, as to the said 
Maupin's wealth. lb. His failure to take security wa& a breach 
of trust on his part ; and a court of equity will regard him as 
surety for the debt, liable in the same manner and to the same 
extent as any other surety would have been. In other words, a 
court of equity would require him to place his ward in the posi- 
tion she would have occupied if he had properly discharged his 
duty. Such being the position of the said Jones, he ought not 
to have been discharged from it, unless there is some thing in 
record which would have discharged any other person who might 
have joined as surety in the single bill. Now there is nothing 
which it will be pretended would have been sufiScient to operate 
such a discharge. There is nothing to relieve the guardian from 
the first false step^ the first wrongful act^ which was committed 
by him, viz : the lending his ward's money without security of 
any kind. It is impossible to say that the parties are *' in equali 
jure^** and, therefore, ^^ potior est conditio defendentis.'* 

2d. But again. Suppose that the court, notwithstanding Jones' 
breach of trust in lending out the money of his ward without 
security, should have only regarded him as responsible to the 
extent that any other assignor would have been held ; would he 
not have been responsible, even under this view, to the appel- 
lants ? What are the facts !• No demand for payment of the 
said single bill could have been made until after a notice of three 
months. The bill was assigned on the 11th June, 1850.- If 
notice had been given on the day of assignment, then, on the 
11th September, 1850, payment might have been demanded. If 
refused, suit might have been brought to the October Rules of 
the Circuit Court of the county of James City and city of Wil- 
liamsburg, and a judgment obtained at the November term of 
said court. This was the only way in which a judgment could 
have been obtained before the death of Maupin, and every thing 
necessary to be done after the notice must have been done within 
twenty days in order to obtain the judgment. Now can it be 
pretended, under the circumstances of this case, (the reputed 
wealth of Maupin — the lending of the money by the guardian 
to him without security — the three months' notice necessary by 
the agreement of the .guardian before the money could be" de- 
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manded — ^the fact that the guardian was perfectly acquainted 
with the condition of Maupin, and trusted to him in the manner 
he did,) that the appellants should be under the necessity of 
taking this triple action, using this extraordinary diligence, 
within the short space of twenty days, in order to save the re- 
sponsibility of the said Jones for this debt. 

L, J. Botoden for appellee contended : 

That said bond was made payable to the appellee, as guardian 
of Ann E. Taylor, merely because said Maupin chose so to write 
it, not by direction of said appellee, who regarded said single 
bill as his own, and himself and securities for the guardianship 
as bound to said Ann E. Taylor for the amount that might ap- 
pear to be due her on a settlement. Said John M. Maupin "was 
universallv regarded as in good circumstances" — " was in pos- 
session of a very large estate, real and personal, and was re- 
garded as a thriving and successful man of business ;** that " he 
resided in the City of Williamsburg, and no man's credit in that 
city, or elsewhere, was considered as resting on a more reliable 
foundation;*' that "his credit for thousands of dollars was good 
up to the time of his death ;*' and that Jones, in lending the 
money of his ward, did for her precisely what a very prudent 
man would have done with his own funds, and beyond this no 
guardian is bound to do in Virginia. The principal part — nearly 
the whole of the money belonging to the ward, came into appel- 
lee's hands but a short time before her marriage, and no person 
would have borrowed the money of a female likely to marry in 
a year or so, if the borrower were required to give real security ; 
and the personal security of said Maupin was regarded as rest- 
ing on the most "reliable foundation." Shortly after the inter- 
marriage of appellants, appellee accounted with said Christian 
for the estate received by him as guardian of his wife, and paid 
over every cent that was due on such account, and took said 
Christian's refunding bond. In said settlement, appellee was 
charged with the moneys he had received for his said ward, and 
this charge was settled partly with cash — but principally with 
assigned paper. Amongst the paper so assigned was said single 
bill of Maupin's, which was offered by appellee and taken by 
William E. Christian, without any claim being made by appellee 
that he was entitled to a credit therefor, on the faith that said 
obligation was payable to him as guardian. Said appellee of- 
fered it to said Christian as he would have offered any other 
paper payable to himself, and it was accepted by him with ap- 
pellee's assignment. Had appellee considel'ed it an invested 
fund, which the guardian had a right to call on him to take as a 
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part of the ward's estate, then it would have been assigned 
*^ without recourse.'* If it had been claimed as a credit, on the 
ground that it was a part of the ward's estate properly invested, 
and the husband had, with all the facts before hun, received it 
as such, what impropriety or error would there hav6 been in 
this, and if offered to be assigned as ordinary paper, and if ac- 
cepted as such, said Christian has no redress but by action of 
assumpsit on the assignment. That, though it might be admitted 
that Jones had improperly invested his ward's money upon the 
simple security of Maupin's note, and that in consequence. Chris- 
tian might have refused to receive the same as part of his wife's 
estate, yet, that Christian might also, if he thought proper, waive 
his obligation to the insufficiency of the security, and take and 
accept Maupin's note as a proper and sufficient investment of his 
wife's property. That he did do this was manifest on the face 
of the record. The proper time to object to Maupin's paper was 
when the settlement took place between the guardian and the 
husband of the ward. Had Jones then offered Maupin's paper, 
and it had been rejected by Christian, such objection might have 
been legal and proper. But Christian had no right to receive 
the note of Maupin without objection, and after the debt had 
been lost by his gross neglect, to come in and say that he had a 
right not to have taken it, had he thought proper to reject it, 
and that therefore, having taken it, he was not to be responsible 
for any neglect however gross. 

If said bond became by virtue of said assignment, the private 
^ropertv of W. E. Christian, the husband, it necessarily thereby 
extinguished the guardianship debt ; and no action can be main- 
tainea in relation thereto in the name of said husband and wife ; 
and that it did, by said assignment, become the property of said 
Wm. E. Christian is evidenced by the fact, that said assignment 
is to Wm. E. Christian alone in express terms ; and by the ad- 
ditional fact that the suit thereon against Maupin's ex' or, is in 
the name of the husband alone, and in his name alone was judgr 
ment recovered in said suit. 

On the question whether the claim involved in the suit is to 
be considered as a chose reduced to thcvhusband s possession — 
and that therefore, no interest exists in the wife, and it is a 
fatal error to join her as co-plaintiff in the suit — See Story's 
Eq. Pleadings, § 609. Lynch and ux. vs. Yerby and al. 3 Grat- 
tan, from 462 to 494. Clancy on Rights, 113, 116, and Oglan- 
der vs. Baston, 1 Vem. Reports, 396. 

Again, the appellants in this suit can recover of the appellees, 
in any court, only so much of the debt due on said single bill as 
they may fail to make out of said Maupin's estate ; whatever may 
be made out of that estate must go to Wm. E. Christian, if alive, 
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or to his personal representative, should he be dead, whether his 
wife survive or not ; because the debt which may be so partially 
satisfied out of said estate is due on a judgment in favor of the 
husband alone. On the other hand, should the wife survive, and 
this suit be maintained, recovery against respondent would go 
to the wife alone. Thus we should have the assignment afore- 
said, operating as an extinguishment of the wife's right in the 
subject, so far as the debtor is concerned, but as no extinguish- 
ment, so far as the assignor is concerned. 

The refunding bond of said Christian shows conclusively, that 
the transfer on Maupin's paper was regarded by the parties not 
as a collateral security, nor as a conditional payment, but as an 
absolute payment. 

Wm. E. Christian failed to recover the debt due on said single 
bill, from no cause whatever, but from his own gross neglect. 
Had he brought suit to the next term of the court, he would 
have recovered judgment on said single bill at that term. Had 
execution been issued on such judgment, the money could have 
been made beyond all doubt, unless the said Christian had im- 
properly neglected or mismanaged such suit or execution ; in- 
deed, had he only notified said Maupin, that he required said 
money to be paid within three months from said 11th June, 
1850, it would have been paid according to the notification. As 
said Christian thought proper to indulge said Maupin beyond 
said next term, let him bear himself the consequences of that 
indulgence. Had appellee been willing to grant said Maupin 
further indulgence, he would not have assigned away his paper. 
The circumstances of appellee were not such as to render it 
necessary, or of much importance to him at the time of said 
settlement, to assign away said single bill, had he been disposed 
to grant further Indulgence to said Maupin ; and the very assign- 
ment carried with it conclusive evidence that appellee was unwil- 
ling to wait any longer with said Maupin. Appellants have no 
redress, but as assigns on the assignment of appellee, and 
Equity had no jurisdiction of that subject — the remedy being 
plain, adequate and complete at Law. 

Judgment of the District Court, 

The District Court unanimously aflSrmed the decree of the 
Circuit Court, dismissing the bill of Christian and wife. 
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[The following interesting article contributed by EdwaUd Cantweil, 
L. L. B., of Raleigh, and author of the N. 0. Magistrate, reached us too 
late to be placed in the former part of our journal. We therefore insert it 
here.]— Ed. 

THE APPOINTMENT AND RIGHTS OF AN ADMINISTRATOR, 
IN NORTH CAROLINA. 

Besides the judicial powers which the county courts of pleas 
and quarter sessions in North Carolina .enjoy, in common with 
the other tribunals of that and other States, the general as- 
sembly has delegated them others of an anomalous character, 
partaking of the nature of legislative and executive functions, 
which, for the want of equally expensive and perhaps more 
strictly correct terms, we shall in these essays classify, under the 
one or the other, of those familiar designations. 

The legislative powers of the county courts of North Ca- 
rolina, are twenty-three in number, viz : 1. To settle county boun- 
daries. 2, To settle and dispose of the county revenue taxes and 
charges ; make extra allowances to county oflScers, and provide 
for the insane and poor, and for common schools. 3. To estab- 
lish court-houses, prisons and stocks. 4. To abolish the oflBce of 
county trustee in their discretion. 5. To dispense with juries. 
6. To establish fairs and places of public sale. 7. To establish 
places of election to the general assembly. 8. To establish in- 
spections.' 9. To provide poor-houses and public hospitals, 10. 
To regulate the offices of the register and the county court clerk. 
11. To improve rivers and creeks. 12. To license gates across 
public roads, and establish toll-bridges. These require, however, 
the action and sanction of a majority of all the justices of the 
county. 

The following four may be exercised by any seven viz : 13. 
To order the sale of idiots and lunatics' land in certain cases. 
14. To license retailers of spirituous liquors. 16. To lay oflf 
certain parts of New river in districts. 16. To exempt persons 
liable to service on the public roads, and authorize the opening 
of cartways. 

The following seven may be examined by any three justices 
holding the court, viz : 17. To establish and appoint public land- 
ings and places for inspection, and regulate the rent of ware- 
houses in certain cases. 18. To establish mills. 19. To estab- 
lish and regulate the rates at ordinaries and for constables. 20. 
To order pay to wardens of the poor. 21. To appoint and set- 
tle prisoners bounds. 22. To appoint and settle roads, ferries 
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and bridges, and fix the rates for ferriage ; and lastly, 28. To 
provide books, weights, and measures in each county. 

« « « 

The JEzecutiveipoweYB of the same tribunal are thirty-two 
in number, viz : 1. To appoint a.uctioneers. 2. County attorneys. 
8. Clerks. 4. Coroners. 5. Commissioners of county boun- 
daries. 6. County trustees. 7. County treasurers. 8. Special 
court officers. 9. Commissioners of fairs. 10. Superintendents 
of common schools. 11. Wardens of the poor. 12. Registers. 
18. Commissioners of creeks and rivers. 14. Sheriffs. These 
require the action of a majority of all the justices of the 
county; 

The following six may be exercised by any seven^ viz: 15. 
To appoint constables in certain cases. 16. Inspectors. 17. 
Commissioners of navigation. 18. Rangers. 19. Standard keep- 
ers. 20. Retailers of spirits. 

The following twelve are appointed by the special court, be- 
ing any three justices in the court of pleas, etc., viz : 21. Ad- 
ministrators. 22. Chairmen of the county court. 23. Commis- 
sioners of deeds and low lands. 24. Entry takers. 25. Su- 
perintendents of elections. 26. Guardians and receivers. 27. 
Patrol committees. 28. Processioners. 29. Tax listers. 30. 
Overseers of roadSv 81. Commissioners of wrecks. 32. To- 
bacco pickers. 

We propose in this article to explain and discuss the manner 
of the appointment of an administrator in this State, (N. C.,) 
and the rights he acquires. 

Letters testamentary, and letters of administration, are re- 
quired by R. C. Chap. 46, S. 1., to be granted in the court of 
pleas and quarter sessions of the county where the testator or 
mtestate had his usual residence at the time of his death, or 
where the deceased had fixed places of residence in more than 
one county then in either, and these letters are required to be 
signed and issued by the clerk. 

When any person dies intestate, or having made a will, the 
executor refuses to qualify, it is directed by uie second section 
of the same act, that administration shall be granted the widow, 
and after her to the next of kin, or to both, at the discretion of 
the couirt, and if the widow and next of kin fail to apply for, or 
to procure the same, then to the highest creditor proving his debt 
upon oath before the court granting the same. 

When divers persons claiming the administration are in equal 
degveOf the court may R. C. Chap. 46, S. 8., grant it to any* 
one or more of them, and if the persons aforesaid, fail to apply 
for the same, or, if the person applying shall be deemed incom- 
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petenty the court may grant administration* to any discreet per- 
son. 

Under the practice before the revolution, letters testamentary 
or of administration issued only out of the Secretary's office, 
under the signature of the Goyemor and the seal of the Colony ; 
and the authority to issue letters from that source, extended to 
eyery case in which there could be administration, without re- 
flrard to the residence of the deceased in any particular county. 
Smith vs. Munroey et al.j 1 Ired. 845. 

In the case just cited the Question arose, how ^r the language 
of the first section authorized the grant of letters of administra- 
tion upon goods and chattels within the jurisdiction of the court, 
but the property of an intestate who had no residenee within the 
county. It was contended that under this enactment the county 
court had but a special and limited jurisdiction to grant adminis- 
tration in the particular case only in which the deceased had a 
residence, but the court did not adopt that construction, and held, 
that after the reyolution the power had been transferred to the 
county courta to as ample an extent as had before been used by 
the Grovemor, and that the words we haye recited, which appear 
intended to limit or restrain the jurisdiction, do not in fact, Umit 
in any decree or define the cases in which administration is to 
be granted, but are intended merely to provide that as between 
the courts of the several counties, the jurisdiction of each should 
depend upon the same considerations that determined the juris- 
diction of the several courts of ordinary at the Common Law, 
namely, the residence or death of the party, or that of his ef- 
fects being within the territorial jurisdiction of the particular 
court, and that hence, upon general principles of law existing 
anterior to the abov^ enactments, the county courts have the 
power to issue letters in the case of a person having no usual 
platfe of residence, or none whatever in this State, and conse* 
quently there may be administration here upon the goods of a 
person who was the citizen of another State in which he died. 
But where the intestate had a residence within the State, as in 
Collins vs. Turnery N. C. T. R., 105, administration upon his 
effects granted by the court of any other county would be void. 

The practice has not been with us for each court to grant ad- 
ministration, of the effects within its own jurisdiction^ but from 
the settled usage in that respect, and the convenience to adminis- 
trators, next of kin, debtors and creditors, the Supreme Court 
was in this case inclined to hoM, that although special letters 
may be grantod the court of any coun^^ in which there are bona 
notabilia, may grant administration of all the intestates effects 
within the State. 

So too, although in. the case just supposed of the death of an 
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intestate abroad, leaving go^, etc., in this State, the foreign 
court of the county, wherein he died, may properly grant letters 
of administration, their appointee as such has no power to sue in 
the courts of this State, but must apply for, ana obtain letters 
of administration here ; Anonyr%ou8j 1 Hayw. 885. Butts vs. 
Price, Conf. R. 68 ; Leake v«r. CHlehrist^ 2 Dev. 78 ; Nisbitt 
vs. Stewart, 2 D. & B. 24 ; nevertheless, having by virtue of 
such appointment come lawfully into the possession of a bond 
due the intestate, we rijcognize His authority to receive payments 
thereon, and will respect his release of the debt and discharge 
the obligor. So also, he may assign it if the bond be negotiable, 
and the assignee becomes entitlea to sue in his own name, since, 
although, he does not and cannot acquire from such administra- 
tor a right of action, he does thereby become possessed of the 
right of property, and to this latter, the right of action attaches 
by operation of law. Leafee vs. CHlchri$t, 2 Dev. 78. 

An executor was once supposed to be entitled to sue in our 
courts under the act of Congress, which makes a probate in other 
States evidence, of a will, Stephens vs. Smart, 1 C. & B. 471, 
but this doctrine is now abandoned,- and the general rule an- 
nounced by Judge Story, Confl, Laws, s. 518, fully recognized, 
that '^ no suit can be brought by or against any foreign executor 
or administrator in the courts of a State, by virtue of foreign 
letters testamentary ^r administration, but new letters of ad-* 
ministration must be taken out, and new security given accord- 
ing to the general rules of law. prescribed in the State where 
suit is brougnt. The right of the foreign executor or adminis- 
trator to take out such new administration is usually admitted as 
a matter of course, unless some special reasons intervene, and 
the new administration is treated as merely ancillary or auxiliary 
to the original foreign administration, so far as regards tho col- 
lection of the effects, and the proper distribution of them. Still 
however, the new administration is made subservient to the rights 
of creditors, legatees, and distributees, resident within the country, 
and the residuum is transmissible to the foreign country, only 
when the final account has been settled in the proper domestic 
tribunal upon the equitable principles adopted in its laws." 

Upon this ground, viz : the incapacity of the foreign executor 
to sue in our courts without letters from one of them, Judge 
Pearson held, in Stamps vs. Moss, 2 Jones, 80, that an executor 
in Virginia, could not assent to a legacy of property situated 
here, so as to vest the legal estate in the legatee without making 
probate and taking out letters testamentary in the proper court 
in this State. The same doctrine was held to some extent by 
Nash, now G. J. in Hyman vs. Q^askins, 5 Ired. 276, and fully 
25 
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sustained by Battle, J. in Brookshire vs, Dulose^ 2 Jones, Eq. 
276. 

Nor is the rule varied or affected by the fact, that a part of 
the assets have been recovered by such foreign administrator, in 
an action upon promises made him by the defendant, and insti- 
tuted thereon by him in his individual capacity, and it seems 
therefore to be understood in this State, that the sole effect of 
the laws and Constitution of the United States, upon the probate 
abroad, is to supersede the necessity of a new probate in this 
State. But see the language of Henderson, C. J. in Helme vs. 
Saunders^ 3 Hawks, 563, where he says, "When the probate 
has been made in a sister State, we. think that the Constitution 
of the United States, and the law of the United States there- 
upon, gives to the probate when authenticated according to the 
law of the United States, such an authentic form, as that our 
courts will recognize the probate without proof, * and that %uch 
probate may be preferred to the court, to Sustain the character 

of executor/* ' 

* * * 

With regard to the persons, who are entitled under that sta- 
tute, to claim administration, or who have been ordinarily pre- 
ferred, it is directed that the widow shall be first entitled, and 
after her the next of kin, but the c6urt may grant letters to both 
in their discretion:. If the next of kin reside in another State 
or country, they may appoint a person to take the administration 
here, and the Court, it is said, ought to appoint their nominee. 
Hitchie vs. McAuslan, 1 tiayw., 220 ; Smith vs. Munroe, 1 
Ired. 340, but this alleged right is not so absolute and exclusive 
as to give them a legal claim to demand, that the appointment 
of ^ third person already made shall be vacated to make room 
for their nominee. Stoker vs.. Kendall, Busb. 242, especially af- 
ter the lapse of an unreasonably long time, Jinkins vs. Sapp, 2 
Jones, 510. The court have a further discretion, as where the 
nearest of ^in are subjects of, and resident within a foreign 
country, they may, and should grant, the letters to the next of 
kin in this State ; Carthey vs. Wehh, 2 Mur. 268 ; where the 
contestants are brothers, administration will be granted to the 
one most interested to execute it faithfully ; Moore vs. Moore, 
1 Dev. 352. 

If the nearest of kin are incapacitated to act, or they refuse, 
the statute then directs that it shall be granted to the highest 
creditor residing within the State, and proving his debt, upon 
oath before the court, granting the same ; but the statute being 
enacted primarily for the benefit of the kin, the highest creditor 
shall always be postponed to any of the kindred who are quali- 
fied to act ; Carthey vs. Webb, 2 Mur. 268 ; even if he be an 
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alien enemy, provided he resides within the State : Ibid. If 
the next of kin are infants the letters should be durante minori- 
tatey and if out of the country, durante absentia ; Ritchie 
McAuslan, 1 Hayw. 220. 

On the failure of the widow, or husband, next of kin, or cre- 
ditors to apply for administration, or in the event that they re- 
fuse, or are deemed incompetent, the court has the power, under 
the statute, to grant the letters to " any discreet person," but 
the facts should clearly appear, before they proceed to appoint 
any other person than the parties first designated, or their ap- 
pointees^. Ibid. 

Ifo particular form of appointment is' prescribed. The let- 
ters of administration are only a copy of the minutes certified 
under the seal of the court ; Hoskms vs. Miller, 2 Dev. 360, 
In this case, it was determined that ther order must be absolute, 
for if conditional, upon the administrator giving bond, etc., it 
would be nugatory. Hence an entry on the records of the 
county court as follows : " It is ordered that J. G. be appointed 
administrator on the estate of J. G., on his entering into bond 
in the sum of $4,000, with J. B. and W. S. securities," is a va- 
lid grant, and confers a present right to administer, although it 
be not stated upon the record, that the administrator gave the 
bond, and was properly qualified ; Spencer vs. Cohoon, 1 D. & 
B. 27. S. C. 4 Dev. 225 ; but an order that administration 
" would be granted," confers no such right, or any right what- 
ever. Ibid In the case of an administration de bonis non^ it is 
suflSciiBnt if the record recites the appointment of executors, in 
the will, the probate thereof, and the death of the executor, lie- 
cause from the facts the character of the appointment can readily 
be inferred ; White vs. White, 1 D. & B. 260. 

The appointment may be revoked and the letters recalled upon 
a proper application and evidence, at any time ; Smith vs. Col- 
liery 3 D. & B. 65 ; and where one of two brothers applied and 
obtained them, and at the same term, he was removed, and the 
other appointed in his place, in the absence too of all evidence 
of incapacity ; the Supreme Court held the removal valid and 
saw no reason for interfering ; Moore vs. Moore^ 1 Dev. 352. 
This power to revoke may be exercised in cases, where it is not 
stated upon the record that the administrator gave bond and was 
qualified ; Spencer vs. Cohoon^ 1 D. & B. 27 ; and where the 
bond was signed in blank by him and his sureties. Ibid., 4 Dev 
225 ; but until such proceedings are had and an order obtained 
annulling and revoking the appointment, the acts of such an ad- 
ministrator are valid and the grant must be respected by other 
courts. Ibid. So, with a judgment by the county court, declar- 
ing who is executor, or administrator, and therefore, a copy of 
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the will, or of the bond, need not be attached to the letters tes- 
tamentary, or produced when they are given in evidence; Oran- 
berry vs. Mhooriy 1 Dev. 456. For these acts being within the 
power and jurisdiction of the courts of probate, cannot be inci- 
dentally, or collaterally impeached in any other court, but can 
only be attacked by a direct application to revoke the letters and 
recal the administrators ; Mitchell vs. Adams^ 1 Ired. 298; and 
the court itself, may institute and carry on proceedings to that 
end ; Circuit Court vs. Bissell, 2 Jones, 387. The letters are 
evidence of the death of the alleged intestate, as well as of the 
right to represent him ; Briekhotise vs. Brickhousej 11 Ired. 
404 ; and while they are in force entitles the administrator to 
receive payments and give acquittances, although they be after- 
wards annulled ; Si/man vs. GdskinSj 5 Ired. 267. 

Intestacy may arise by the renunciation of the executors un- 
der a will, or their refusal to fulfil the office, and their discharge 
by the court, upon an application to that effect, made and allowed ; 
Jfitehell vs. Adams. Ibid ; for although it must be admitted to 
have been at one time held to be law, that if an executor inter- 
meddled with the effects, or did any act indicative of the inten- 
tion to take on himself the benefits and the burdens of the will, 
the ordinary had no power to dismiss him, and grant administra- 
tion to another, ^^ Nothing could be more unreasonable than such 
a doctrine." Ruffin, C. J. in the case just cited. 

The court may also retain the administrator and discharge his 
sureties, by taking a new bond, although no petition has been 
filed, or verified on oath, and no summons has been issued to 
him, if he does appear and waives these formalities. 0-avemor 
vs. Gowan^ 3 Ired. 342. 

These statutes do not authorize the grant of letters of general 
administration, during the pendency of a contest respecting the 
probate of a will, nor upon the estate of a living person, nor 
where there is a will, with an executor named iherein*and capa- 
ble of acting and he does not renounce, but in all such cases the 
letters granted are void ; *Slade vs. Washburne, 3 Ired. 557 ; 
Ro88 VS. WhitCy 7 Ired. 116 ; Springs vs. Ertoin^ 6 Ired. 27. 

The letters thus granted must be produced on the trial of any 
issue between the administrator as such and others ; Kesler vs. 
Bosemondy Busb. 389 ; and if they are void, the defendant may 
plead ne ungues executor^ but not if they are voidable only ; 
Hyman vs. GaskinSy 5 Ired. 267. 

By the second clause of the section second of chapter four of 
the Ke vised "Code," as the last edition of our statute law has 
been very inaccurately named, an appeal is now allowed to any 
person claiming the right to administer the estate of any intes- 
tate, but this right of appeal is confined to them, and with re- 
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gard to persons who are approved, or disapproved by the court, 
in the mere exercise of its discretion, its judgments are final 
and cannot be reviewed. Pratt vs. Kitterell, 4 jDev. 168. Upon 
the appeal properly constituted, the Superior Court acquires 
general jurisdiction, and may grant letters to one not originally 
a party ; Blount vs. Moore^ 1 D. & B. 10 ; or they may order 
the county court to appoint him ; Ritchie vs. McAualan. Ibid. ; 
and this is the only method to obtain a repeal of the letters, for 
the superior court exercise appellate jurisdiction only. Ledhet- 
ter YS. Loftin.l Mur. 224. 

This concludes a brief, but full summary of our law upon this 
intricate and generally interesting subject. The jurisprudence 
of North Carofina upon this, as all others, it may be observed, 
neither rejects the wisdom of the past, or the improvements of 
the present era. It is consistent and conservative. Built upon 
the solid foundation of common-sense and equity, and moulded 
to forms of beauty, by the genius and the labors of a Ruffin, a 
Graston, and a Pearson, the plastic materiel of her laws, is fast 
acquiring, amid the shocks of the legal atmosphere, and the 
slow-hardening process of debate, the symmetry of a system of 
reason, which honors its creators, and is useful to the State. 

.[Note. — On the question of the duty of administrators in N, C, Slack r. 
Williams, 3 Jones, Eq. Rep. p. 13, is an authority. In that case, though 
the court held that an executor, or administrator, who parts with all the as- 
sets of his testator, or intestate, by the payment of legacies, or by a distri- 
bution among the next of kin without refunding bonds, and is afterwards 
compelled to pay an outstanding debt out of his own funds, is not entitled, 
as a matter of course, to relief in Equity; yet, if the administrator be com- 
pelled by a judgment of court, to pay over tlie assets in his own hands to 
the next of kind, not being aware, at the |ime such judgment was entered 
against him, of an outstanding claim upon the assets, which he was after- 
wards compelled to discharge out of his own funds, Equity would relieve 
him, although he took no refunding bond.] 
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REVIEW OF 
Bull ei dl, y. Read et al : 13 Grat. 78 ; and Gilkeson y. The Fre- 
derick Justices, 13 Grat. 577. 

The two cases cited have been recently decided by the Court of Appeals. 
An examination of them at this time may not be altogether oat of place 
here. The principles involved in each are of the first magnitude, and judg- 
ing from the length of the opinions delivered, we may conclude, that 
they received from the Court that consideration which their importance 
demanded. 

The first case presents for consideration the question of the power 
of the legislature to transfer to the people the power of giving vitality and 
force to an act of assembly, which, without being ratified by a vote of the 
people, would have no force. And the further question whether the board of 
School Commissioners, who are authorized to levy a capitation tax upon the 
white male inhabitants, and an ad valorem tax upon the property in their 
district sufficient to raise the necessary amount to defray the expense of the 
schools in the same — were authorized to levy the capitation tax only on 
those white male inhabitants abovQ the age of twenty-one years, and to levy 
an ad valorem tax on the property, except on slaves, and upon such of them 
only as were above the age of twelve years, and assume each of those to be of 
the value of $300. There were some other minor points presented for con- 
sideration, and decided in the case of Bull v. Read, but they are not neces- 
sary to be noticed. 

For a proper understanding of the points presented, the following state- 
ments ought to be referred to : 

The legislature, on the 31st of March, 1855, had passed an act en- 
titled, "An act to establish the first magisterial district free school 
in the county of Accomac." By the second section, the county court of 
said county is directed to order a vote to be taken in said district for and 
against the establishment of a separate free school system within and fop 
that district. The fourth section declares that if three-fifths of the voters 
be in favour of adopting a separate free school system within and for said 
district, the said court shall have the fact entered on the minutes of their 
proceedings. And this section provides also for the election of tltree com- 
missioners, who are constituted a corporation under the name and style of 
" The Board of School Commissioners for the first magisterial district free 
school in Accomack county." 

The ninth section provides for the board's holding annual meetings to 
** ascertain the amount necessary to defray the expense of the school or 
schools for said district;" and declares that " the said board shall levy a 
capitation tax upon the whihe male inhabitants, and an ad valorem tax 
upon the property of said district sufficient to raise the necessary amount ; 
provided such an amount be not less than $250, per annum." 

These are the important provisions upon which the decision of the case 
turned. The board of school commissioners, after the act had been adopted 
by the requisite majority of the people in the district, levied a capitation 
tax of $5 upon each white male inhabitant above the age of twenty-one 
years, and an ad valorem tax upon the property in the district of fifty cents 
on all property, except on slaves, and On them that amount on every hun- 
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dred dollars worth above twelve years of age, and assuming that each above 
that age was worth ^00, and levying nothing upon those slaves under 
twelve years of age. An injunction was applied for and obtained by the 
dissenting inhabitants of the district. In the bill, they alleged that the act 
was lyiconstitutional and void, because the general assembly, instead of ex- 
ercising the legislative power exclusively vested in it by the Constitution, 
and enacting the law, referred it to a vote of the people, and made its exis- 
tence as a law to depend upon a vote of the people : and they also alleged that 
the act did not authorize the omission of all the white male inhabitants un- 
der twenty-one years old, from the capitation tax ; nor the omission of 
slaves under the age of twelve years, or the fixing the price of every slave 
over twelve at $300, in laying an ad valorem tax on personal property 
There were other objections made to the mode of executing the act, but 
those stated r esent the groat principle involved in the case. The injunc- 
tion was disso ved by the Circuit Court, and that decision was affirmed by 
the Court of Appeals. 

The second article of the Constitution declares : '* The legislative, execu- 
tive, and judiciary departments shall be separate and distinct, so that nei- 
ther exercise the powers properly belonging to the other." Now we respect- 
fully submit, that the court has not only sanctioned legislation by the peo- 
ple of a small sub-division of a county, not a corporation^ but has assumed 
legislative power itself. The act of the 31st of March, 1853, proprio vigore, 
without the action and vote of the people, did not establish a free school, 
and unless three-fifths of the votes cast in the district had been in favour 
of fiuch school, none ever could have been established under it. The exis- 
tence then of the act was made to depend upon the vote of the people, and, 
to use the language of the Supreme Court of New York, " the simple ques- 
tion is presented, whether the legislature or law-making power of the State 
is vested by the Constitution exclusively in the legislature, or whether the 
power is only conferred on that body to be exercised or not at its optioi, — 
whether the obligation and duty rests upon that body alone to pass upon 
the expediency, or inexpediency of all proposed laws — or whether it may, 
whenever it may deem it proper, relieve itself from such responsibility, and 
refer the question to the people at large to decide it at the ballet box ; the 
legislature only acting as a committee to draw up the law in due form to be 
thus presented to the people, or some power other than themselves to adopt 
or reject it." Bradley v. Baxter, 1 Am. Law Reg. 658. 

It is a clear proposition of law, that a power, or authority, vested in one 
or more persons, to act for others, involving in its exercise judgment and 
discretion, is a trust and confidence reposed in the party,. which cannot be 
transferred or delegated. It is said, the making of laws is the highest act 
of sovereignty that can be performed in a free nation. Its exercise neces- 
sarily involves the existence of superior intellectual faculties, and if the 
legislative functions can be transferred or delegated to the people, so can 
the executive or judicial power. 

But Judge Lee summarily disposes of the reasoning of the judges in the 
cases of Rice v. Foster, 4 Harrington, R. 479 ; Parker v. Com., 6 Barr R. 
507 ; Bradley v. Baxter, 15 Barb. R. 122, and other cases to which refer- 
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ence is made in his opinion, by saying, " I will not stop to distinguish the 
law in question in those cases from our act, because whatever respect may 
be due them, I yet think, ia point of authority, they are far outweighed by 
the cases establishing a different doctrine/' This is very unsatisfactory. 
None of the cases inyolving the principle in judgment were authorities 
binding on the Court, and it might have sufficed to allow the profound con- 
stitutional reasoning of the courts of last resort in Delaware, Pennsylvania, 
New York, Indiana, and Michigan, to have the influence due to the argu- 
ments of eminent men. It would have been better to have stated the ar- 
guments and met and overthrown them, if they are sophistical and un- 
sound. 

In the language of Ch. J. Booth, "If the delegation of the legislative 
power of the State, to the people of a county, to make laws through the 
medium of a ballot box ; involving in it an abandonment by the legislature, 
of the trust reposed in them, which they have sworn to execute with 
fidelity ; does not seem to many persons to be destructive of the Constitu- 
tion, and to lead to all the dangers of a democracy, against which . the 
founders of our government were so anxious to gu^rd ; it can be only be- 
cause it is presented under the specious appearance. of a profound deference 
and devotion to the popular will ; and because its destructive tendencies 
are clouded and obscured by the incense of adulation offered to the ma* 
jesty of the people." 

But we think the reasoning of Judge Lee, p. 101, upon the mode of tax- 
ation adopted by the Board of School Commissioners, is not less objection- 
able than that upon the constitutional question. ^ 

It was Insisted by the plaintiffs, that the act did not authorize the omis- 
sion of all the white males Under twenty-K)ne years old, from the capitation 
tax ; nor the omission of slaves under twelve, or the fixing the price of 
every slave over twelve, at three hundred dollars, in laying an cid valorem 
tax upon personal property. That when the act said white males, it in- 
cluded all of them, and when it authorized an ad valorem tax upon per- 
sonal property, it meant all of it. Now how are these propositions met ? 
Why Judge Lee for the Court says, '' It must be supposed that it was the 
intention of the legislature the act should be perfect and complete in all 
Ics parts, and capable of being executed without further legislation. Now 
while the 2 9, provides for a capitation tax, nothing is anywhere said of the 
means by which the number and names of those who would be subject to 
it are to be ascertained. No provision is made for obtaining a list, and no 
one authorized to require parents or heads of families to give the numbers 
of those who would answer the description of ** white male inhabitants." 
Now the Judge seems to have forgotten that he had answered this reason- 
ing some fifteen or -twenty lines preceding it, when he stated the well set- 
tled principle, " that a power expressly granted carries with it by neces- 
sary implication all such as are required for its due and proper exercise." 
And on page 102, he says, " The names and number of the white male in- 
habitants resident within the district would perhaps be found in common 
with those resident throughout the whole Commissioner's district ; but it 
would be the duty of the Commissioners to discriminate those resident 
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within the limits of the district from those without.'' How could this duty 
be Tindioated ? A law without a sanction — a penalty, creates no obligation 
it is said, and the main strength and force of a law consists in the penalty 
annexed to it. 

There is certainly nothing in the act, or in the Code, requiring the Com- 
missioners to make a list discriminating ** those resident within the limits 
of the district from those without.'' We suppose if the Board of School 
Commissioners possess the power to require this list and this discrimina- 
tion to be made, that they possess also the power to require the Commis- 
sioner to make a list of all ** the white male inhabitants," and of all the 
personal property, including slaves nnder twelve years of age, within the 
district, so as to enable the board to levy a capitation tax on the white male 
inhabitofUa, and an ad valorem tax upon the property within the district. If 
they possess a part of the power, why not the whole to enable them to exe- 
cute the power expressly granted ? 

But let us proceed with the quotation, p. 101 — ** And it can scarcely be 
supposed that it was the intention of the legislature the capitation tax 
which the act authorized should be levied on infants of what age soever, as 
well as upon adults. Certainly a doubt may well arise upon the construc- 
tion of the ninth section as to the precise class to be embraced by the terms 
' white male inhabitants ' upon whom this capitation tax was to be levied, 
and reference may properly be had to the Constitution under which the law 
was enacted in aid of its interpretation. By the {. 24 of the 4th Art. of the 
Constitution, a capitation tax eo nomine^ is required to be levied on every 
white male inhabitant who has attained the age of twenty-one years, one 
moiety of which is to be applied to education in primary and free schools. 
It may therefore reasonably be infersed, that it was the intention of the legis- 
lature that the capitation tax authorised by this act should conform to that 
required to be levied by the Constitution, and should, be laid upon the same 
class of white male inhabitants, to wit : those of the age of twenty-one 
years and upwards. Thus the number and names of those who were sub- 
ject to the capitation tax, authorized by this act, would be found upon the 
books of the Commissioners of the revenue of the county, as listed for the 
purpose of the capitation tax required to be imposed by the Constitution : 
and to these books in the absence of any provision for making a list, re- 
ference may and must be had to enable the Commissioners to ascertain the 
amount of liabilities incurred and fix the rate of the tax to be imposed." 
Now the next sentence has been quoted above, ai<vl it shows that these lists 
would not suffice for the purpose indicated, and that it would be the duty 
of the Commissioner of the revenue to discriminate those resident within 
the limits of the district from those without : That is, it would be their duty 
to make a list of the white male inhabitants of the district, because nothing 
less would subserve the necessities of the Board of School Commissioners. 
But why should it not be supposed that the legislature intended to include 
*' infants of what ago soever," when it employed language that clearly em- 
braced them. The* language of the ninth section of the act never would 
suggest a doubt, and the learned judge, p. 103, has said, education is per- 
haps more fitly and appropriately the subject of a capitation tax than of a 
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tax on property, and hence it would seem to follow, that those who were to 
be educated, (those over six and under twenty-one years of age, by the 
2 10,) were more properly the subjects of the capitation tax than those 
above twenty-one years of age, who are not allowed to be educated. 

But because there is a constitutional provision, applying only to the State 
at large, for raising funds by a capitation tax for primary and free schools, 
the Judge concludes that it may be inferred that the legislature intended 
the capitation tax authorized by this act should conform to that required to 
be levied by the Constitution. Now, if a constitutional provision, to which 
no reference is had in the act, may be interpolated in this, what reason can 
be assigned why a constitutional provision may not be interpolated in any 
other act which may be assailed on the ground of unconstitutionality, when 
it is to be interpreted 7 And if the courts are to adopt this method of con- 
struction and interpretation, the legislature need only declare their object 
in an act and the courts will, secundem artem, interpolate the necessary pro- 
visions by intendment and inference to make it conform to the Constitution, 
when called upon to constr:]e it Indeed it is pure legislation, although it 
appeara under the form of judicial construction thus to interpret written 
laws. 

In regard to the tax on property, the judge remarks, " No provision is 
made for any assessment of property within the district, nor any mode or 
means presented for ascertaining the amount and kinds liable to taxation. 
Resort therefore must be again had to the i)Ooks of the Commissioners of the 
revenue. But the Constitution declares a particular class of slaves only to be 
subject to taxation, to wit : those of the age of twelve years and upwards, 
and it also prescribes the ratio in respect to land in which they shall be 
assessed. So, that the Commissioner's books made out for State purposes, 
would only exhibit the number of slaves to be assesse 1 with taxes under 
the Constitution : and it is therefore reasonably to be intended, that tho 
term * property,' where it occurs in the ninth section is used as it respects 
slaves in the sense affixed by tlie Constitution^ and that the slaves embraced 
hy U are those only who have attained the age of twelve years, each to be as- 
sessed with a tax equal to and not exceeding that imposed on land of the 
value of three hundred dollars." 

The ninth section not only provides tliat " the board shall levy a capita- 
tion tax upon the white male inhabitants, and an ad valorem tax upon the 
property in said district sufficient to raise the necessary amount," but it 
also provides that, " The taxes so assessed shall be collected by the super- 
intendent of said district, who shall have such powers for that purpose as 
sheriffs have for the collection of county or State taxes." The power granted 
to lay and collect a capitation tax on the white male inhabitants^ and an 
ad valorem tax upon the property in the first magisterial district of the 
county of Accomack, would seem necassaiily to carry the power to ascer- 
tain the number of white male inhabitants, and the kind and value of the 
property in the district ; and it would seem to be infinitely better, in a ju- 
dicial point of view so to construe the act, as to give the board the power of 
requiring their superintendent to ascertain those subjects, than to interpret 
it as if two provisions of the Constitution were interpolated in it, when it 
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cannot be reasonably supposed that they were in the mind of the legisla- 
ture when passing the act ; and if they were, they had no relation to, or 
bearing upon the subject, as will be presently shown. 

'' For when the law granteth any thing to any one, that also is granted, 
without which the thing itself cannot be." 12 Rep. 130, 131. 

The case of Bull ei at. v. Read et als,, was reported in the July number 
of this journal, page 222, before it was in 13 Grattan, and the whole rea- 
soning of Judge Lee in it, upon the application of the constitutional provi- 
sions cited by him, in the construction of the acts of the board, under the 
ninth section of the act, is fully and completely answered by Judge 
Samuels, in delivering the unanimous opinion of the whole court in the 
case of Gilkerson v. Frederick justices. The question involved in this case, 
was the .constitutionality of the act of June 7th, 1852, Session Acts of 1852, 
p. 12, authorizing assessments in certain cases on the office of sheriffs and 
sergeants, and the act was held not to be in conflict with the Constitution. 
The learned judge, in delivering the opinion of the court, 13 Grat. 579. 
says, '' It is necessary, to avoid confusion and its consequent error, keep 
separate things which are essentially different ; to distinguish between the 
revenue of the Commonwealth at large, its modes of assessment and col- 
lection, and the revenues of the counties, (levies, poor rates and other 
charges,) and their modes of assessment and collection. As to the Com- 
monwealth's revenue; the Constitution, article 4, { 22, prescribes that 
*' taxation shall be equal and uniform throughout the Commonwealth, and 
all property other than slaves shall be taxed in proportion to its value, 
which shall be ascertained in such manner as may be prescribed 'by law.'' 
This section manifestly relates to the Commonwealth's revenue, and to noth- 
ing else : Its place in the Constitution, and its language, require that it 
should be so construed. That it docs not apply to county charges is ap- 
parent from the fact, that they are nowhere mentioned in the Constitution. 
It IS not proper to seize upon general words used with reference to one subject, 
and apply them to a subject not in the mind of the law-giver when the loords 
were used,** lie proceeds, " For the same and other reasons, not yet ex- 
pressed, I am of opinion that county levies and other charges are not af- 
fected by so much of the twenty -second section as requires taxes to be laid 
on all property, other than slaves, in proportion to its value ; nor by so 
much of the twenty-third section as prescribes a tax on each slave over 
twelve years, equal to the tax land, of the value of three hundred dollars. 
As already said, this part of the Constitution, from its face and context, is 
intended to apply to the Commonwealth at large, and not to counties or sub- 
divisions. The cotcmporary history of the adoption of the Constitution, 
leaves no doubt on the subject. These sections were inserted to reconcile 
an alleged antagonism of interests between the western and eastern por- 
tions of the State. * * * ♦ * If we look to these sections standing alone, or in 
connection with the reasons for their adoption, it must be seen that they 
have no application whatever to county charges of any kind." This rea- 
soning seems to be conchisive, and a full and perfect answer to that of 
Judge Lee in the cuso of Bull ei at. v Read et als. 

The sections of the Constitution cited in each opinion cannot be applica- 
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ble to taxation in a county, or sab-diTision in one. case and not in another. 
If they " manifestly relate to the Commonwealth's revenne, and to nothing 
else/' as stated by Judge Samuels, they ought not to have been invoked by 
Judge Lee to sustain the action of the Board of School Commissioners 
under the 2 9 of the act of 3 1st of March, 1853 ; because they cannot be 
supposed to have been in the mind of the legislature when authorising 
taxes to be levied on a small sub-division of a county for local purposes. 

There seems to be as much antagonism between the reasoning of Judge 
Lee in the one case, and Judge Samuels in the other, as was supposed to 
exist in regard to the interests between the western and eastern portions of 
the State, to which the latter judge refers. 

Judge Lee says, " It may therefore reasonably be inferred, that it was the 
intention of the legislature the capitation tax authorized by this act should 
conform to that required to be levied by the Constitution and should be 
laid upon the same class of white male inhabitants, to wit : those of the 
age of twenty years and upwards /' page 102. 

Judge Samuels says, " It is necessary to avoid confusion, and its conse- 
quent error, to keep separate things which are essentially different ; to dis- 
tinguish between the revenue of the Commonwealth at large, its mode of 
assessment and collection, and th<^ revenues of the counties, (levies, poor 
rates and other charges,) and theii nodes of assessment and collection." 
After citing the { 22 of 4 Art. of -he constitution, he proceeds to say, 
** This manifestly relates to the Commonwealth's revenue, and to nothing 
else. That it does not apply to county charges is apparent from the fact, 
that they are no where mentioned in the Constitution ; page 579. 

Judge Leigh says, *' It has been made by the Constitution a feature of 
State policy, that the ad valorem property tax when applied to slaves should 
be in a fixed ratio and according to an assumed standard of value, and any 
act of assembly providing for levying taxes ought to be regarded as intend- 
ing to respect this policy and not to enlarge the area of taxation', unless the 
contrary be plainly and expressly declared ;" page 103. 

Judge Samuels says, " These sections were inserted to reconcile an al- 
leged antagonism of interests between the western and eastern portions of 
the State." And "that they have no application whatever to county 
charges, of any kind ;" page 581. And again, " I am of opinion, he says, 
that the power of local taxation for local purposes is in no wise varied or 
changed by the Constitution of 1851 ; but that it remains the same as under 
the first and second Constitutions ;" page 584. 

We presume rational interpretation was never carried farther in any case 
than in that of Bull et al. v. Read et als,, and we apprehend a very bad 
precedent has been thereby set. Whether the reasoning in the first or last 
of the two cases shall prevail in cases that may hereafter be brought before 
the same court, may be a. question of some consequence. We do not be- 
lieve it can be reconciled. 

In the first case the Court says it may be supposed, thjit the legislature 
in passing a local act, intended to make it conform to the sections of the 
Constitution on taxation, alth(Kigh no allusion is mad!^ to them in it, and in 
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the other case we are told that those sections have no reference whatever to 
counties or sub-divisions. 

Under the former decision, we presume that the county courts are obliged 
to lay their county levies and poor rates upon the ad valorem principle, ex- 
cept upon slaves, but under the latter we suppose they may raise the funds 
necessary to meet the county expenses by specific taxes. 

Different counties in the Commonwealth have adopted different rules, and 
the Court of Appeals seem to differ with themselves upon the subject. 
This uncertainty is greatly to be deprecated. Aristotle says, " Nothing is 
admired or loved unless it be known,'' and the same thing may be said of 
laws. And a certain poet has said : ** The rustic what he knows not al- 
ways slights." And Fortescue de Laud, truthfully adds, " Nor is this the 
way of the clown only, but of men of learning and skill in the liberal arts 
and sciences.'' N. 



Digest of the Opinions of the Attorney General of the United States, with 
references to leading decisions of the Supreme Court. By C. C. Andrews, 
Counsellor at Law, Washington : William M. Morrison & Co., 1857. 

Mr. Andrews has disch^irged his oflBce as compiler of the present 
volume with judgment and ability. The work was undertaken at the 
request of the late Secretary of the Treasury, Mr. James Guthrie ; and 
is designed, principally, for the use of the oflScers connected with the Trea- 
sury department. 'It includes,' (so we are informed in the preface,) *all 
the decisions of the Attorneys General from the beginning of the General 
government' up to 1856. The men who have filled that office have been, for 
the most part, the ablest, as well as the ripest lawyers in the country, and 
we do not doubt, that their opinions will prove of great practical value to 
the profession generally. 

The Digest merely points out, of course, in what volume of the published 
opinions the several doctrines announced may be found. We regret that 
the unknown friend who* favored us with the Digest did not furnish also 
the opinions themselves. It was, we suppose, a castHs omissus, and he will 
repair the omission yet. 

The book is well printed jand durably bound. 



LoMAX ON Executors. — A Treatise on the Law of Executors and Adminis- 
trators, generally in use in the United States, and adapted more pariicuXarly 
to the practice of Virginia. By John Tayloe Lomax. Second Edition, 
Revised, corrected and generally enlarged. In two volumes-, Richmond, 
Va. FublisJied by Adolphus Morris, 1857. 

Virginia Law promises to be fruitful. During the two years last past, 
Virginia has contributed more standard works to the legal literature of the 
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country than perhaps any other State of the Union. This new edition of 
Judge Lomaz's work on Executors has been anxtoosly looked for by the 
profession. Recent changes in the statutory law in relation to Wills and 
the numerous and not less important changes made by the Courts in the ex- 
position of wills, rendered such a work absolutely essential to the practi- 
tioner and counsel. The present work, embracing indices, contains upwards 
of sixteen hundred pages. 

This voluminous treatise is literally crammed with important matter, 
all of which most be accessible to the practising lawyer if he would be pre- 
pared to give appropriate counsel on the subject of administering estates, 
and in pursuing remedies for or against executors and administrators. 



Robinson's Practiqe. 3rd Vol. — The Practice in Courts of Justice in Eng- 
land and the United States. By Conway Robinson : Vol. in., Richmond : 
A. Morris. 

Advance sheets of the third volume of Mr. Robinson's new work, (reach- 
ing to the 272nd page,) have been sent us. This volume promises to be of 
more practical value to the practitioner than either of its predecessors. It 
is devoted principally to the discussion of the proper parties to actions. We 
annex chapter 43rd., treating of the subject, " who may sue. for a personal 
wrong to the wife during marriage." 

An action lies in the names of husband and wife for slander or assault 
and battery on, or other personal injury to her alone, Smalley v. Anderson 
dh wife, 3 Monroe 57 ; Pippin dc toife v. Sheppard, 11 Price 400 ; but not 
for an act, which (though sued for as an assault and batt«ry) was commit- 
ted by her consent. PUlow dc wife v. Bashndl &c. 5 Barbour 156. 

In an action for an assault and battery, as she cannot join the husband 
for a battery on Aim, so she cannot join him in an action for a battery on 
them both. Newton & wife v. Hatter, 2 Ld. Raym. 1208. 

When the action is by husband and wife for a wrong to the wife there 
can be no recovery for what'is special damage to the husbEind ; if the action 
be for an assault on the wife, the surgeon's bill cannot be recovered ; if it 
be for slander of the wife, as the profit of her wages is entirely his, he alone 
can sue for the loss of them. Dengate & wife v. Gardiner, 4 M. & W. 6. 

In short, the wife cannot join with her husband for what (independently 
of contract) is no misfeasance towards her. Longmeid & wife v. HoUiday, 
6 W. H. & G. 761. 

Though the husband be seized of a messuage of a bakehouse and yard 
in right of his wife, yet for a nuisance causing loss of custom to the bake- 
house, the husband alone should sue. Frosdick v. Sterling, 2 Mod. 269. 



Matthews* Digest, 2xd Vol. — Digest of the Laws of Virginia, of a civil 
nature and of a permanent character and general operation ; illustrated by 
Judirial decisions, drc. Bt/ James M. Matthews, Attorney at Law. Vol. 
IL Printed by C. H. Wynne. 

We are happy to announce to the profession, that the second volume of 
this valuable treatise approaches its completion, and that before another 
numljer of the Law Journal appears, the entire digest will be on sale at 
the booksellers. 
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Mr. Matthews has sent us adyance sheets including all the body of the 
work, and a portion of the index. From the casual examination we have 
given to it, we are satisfied that it is an admirable compendium of all the 
judicial law which has been engrafted by our courts upon the statutory law 
of the State. Another feature of the present volume deserves especial no- 
tice. The writer has drawn more frequently than in the first from the re- 
ports of the Revisors in illustration of the purpose of the new statutory en- 
actments which were introduced into the Code. The volume will contain 
nearly one thousand pages, and we are sure that no practitioner in the State, 
who purchases the work, will regret his investment. To lawyers in other 
States, who desire to know the statute law of Virginia, with its illustrative 
decisions, this digest will be invaluable. 

It is only necessary to add in regard to the mechanical execution of the 
second volume, that it is equal to the first. Mr. Wynne has done himself 
no little credit by the splendid typography of these books. 



Patton & Heath's Reports of Cases decided in the Special Court of Ap^ 
peals of Virginia. 2nd Vol. 

We have received some of the early sheets of the second volume of these 
reports, and had intended making abstracts of some few of the more im- 
portant cases decided, but were prevented by want of space from so doing. 
The pages before us indicate that the second volume will be a work of more 
importance and interest to the profession than the first. 

The reporters, with the benefit of their first experience, have gone about 
their labors in very workmanlike and praiseworthy style, condensing so as 
to give as large an amount of valuable matter in as limited space as was 
possible. The Court, too, has been much less diffuse, and seems to have 
avoided the prolixity and confusion which always result from a number of 
opinions, delivered the same case.- There are many important and inter- 
esting decisions affecting the practice and pleading. 



The Virginia Medical Journal, September, 1857. Editor's, Drs. McCaw &, 
Otis. Published by Ritchie & Dunnavant. 

We have received several of the late numbers of this work from the pub- 
lishers, and have only been prevented by want of space from making our 
acknowledgments heretofore. Our want of information, as to Medical sci- 
ence, prevents us from speaking professionally of the merits of the journal, 
but tlic universal esteem in which it is held by medical men, and the com- 
menduti'jn it has received from the profession, coming within our own ob- 
servation, warrant us in saying that it is a work of the highest value, es- 
pecially to the fraternity in the South and West. It presents even to our 
unpvacticed eye, evidences of considerable labor and research, and the high 
reputation of the gentlemen who have its conduct is the best guaranty of 
its value and interest. 



400 BOOK NOTICES. fOcroBE*, 

DIXON'S MARITIME LAW. 

We are in receipt of a work of Mr. Francis B. Dlion with the following 
title: 

Abridgxxnt of the Maritime Law ; comprising general and particular 
average, adjustment, abandonment, bottomry ^ collision, and salvage. To 
which is added, the general duties of mobsters and owners, with a copious 
appendix, containing several usejul and legally approved forms. By 
I^RANGis B. Dixon, Notary Public, Average Adjuster, and Insurance firo- 
ker^ Norfolk, Va, Richmond, Va. : Published by A. Morris, 1857. 

A glance at its pages has satisfied as of its utility to merchants, notaries, 
and others who shall have to do with the scTeral branches of the maritime 
law. The author has arranged his treatise in the form of question and 
answer, citing his authorities fQr the several doctrines his answers contcdn. 
As far as we have examined, he has done the work well, and has made a 
volume of ready reference which will be received with much favor by the 
public. The forms are very useful. 



UNITED STATES DEMOCRATIC REVIEW. 

We confess to negligence, in having failed hitherto to acknowledge 
the receipt of this monthly. Its contents are various and readable 
although it has been rather crowded, of late, with criticisms of the 
decision in Word y. Draper, The decision of the New York Court (not 
to speak of the legislative action with regard to the municipal affairs of 
New York which is admittedly infamous) has met with such general con- 
demnation by the bar and the people of almost the whole Union, that any 
criticism of it is almost unnecessary. We know of scarcely any legislative 
act or judicial construction which has attained such uniform dissent and 
censure. The Democratic Review l&as sustained, so far as onr knowledge or 
information extends, the Southern Democratic side upon questions of public 
policy. — ^Ed. 



We take great pleasure in returning our thanks to the friends to whom 
we are indebted for the editorial management of the present number. Dur- 
ing a temporary absence of the Editor, they kindly undertook the conduct 
of the Journal, and we have only to fear that the profession will be too 
well satisfied with their efforts — [Ed. Law Journal. 

A word of thanks is also due our friend Wm. H. Cook, of Carroll C«., 
Va. If in other sections of the State we had friends as prompt to furnish 
us reports of cases actually determined in the District and Circuit Courts, 
our pages would be much more valuable to the profession. We do hope 
that practitioners in the District Courts will either send us the reports of 
cases, or, if they cannot do that, at least let us know when an important 
case is determined, so that we may have it reported. — [Ed. 
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